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MESSAGE FROM
THE CHAIR

Written by David M. Goldstein

Farmer Brownstein Jaeger Goldstein Klein & Siegel LLP
San Francisco, California

Our Section has made tremendous progress since separating from the State

Bar in 2017. In addition to continuing with our traditional publications, events,

and programs, we adopted bylaws and other governing documents, formed
Standing Committees, wrote our mission statement, crafted strategic plans, and
implemented diversity programs. This past year we continued to move forward by
making progress on five high-level priorities.

Membership: The Executive Committee engages in many activities that run like
well-oiled machines, including our publications, events, and programs. But we
need to continue to focus on delivering what our members want and developing
broader and deeper relationships with our members. This year, our Membership
Committee analyzed our membership and made significant strides in developing
strategies focused on membership and our members. In the coming months, we
will be reaching out to many of you and your firms, agencies, and companies.

UCL: In September 2021, we formed an ad hoc UCL Committee and tasked it with
developing a strategy to increase and improve our UCL offerings. That Committee
met regularly during the year, and in July 2022 the Executive Committee voted

to make it a Standing Committee. The UCL Committee has been contributing
content to our publications: Treatise, Competition, and E-brief, News and Notes. It
has coordinated with the Education Committee on programming, including a UCL
panel at the Golden State Antitrust and UCL Institute (GSI) on November 10,
2022. And the UCL Committee will host a half-day UCL Institute and reception on
January 12,2023 in Los Angeles.

Education: Many of us thought that as soon as Covid allowed, we should hold
more in-person programs and CLE programming focused on thought-provoking
topics. This includes in-person events such as GSI and the Antitrust Lawyer of
the Year Award, Celebrating Women in Competition Law, the UCL Institute, and
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networking events for members or those interested in becoming a member. Our
plan for 2022-2023 will follow that path with a return to in-person programs and
events, and a refreshed on-line CLE catalogue.

New and Young Lawyers: It can be intimidating and challenging for new

and young lawyers to enter a new practice area and develop connections to
practitioners. We have had a young lawyer serve as our representative to CLA’s
New Lawyers Committee (formerly the Young Lawyers Committee), but we felt
that was not enough to accomplish our goals. This year we formed a New Lawyers
Committee to work on strategies to make our practice area more interesting,
exciting, and welcoming to new and young lawyers. The New Lawyers Committee
has created a webpage to learn about antitrust, the UCL, and our Section: https://
calawyers.org/section/antitrust-unfair-competition-law/for-new-lawyers. This
committee will coordinate with our other committees and CLA's New Lawyers
Committee to develop pathways to join our practice area.

Governance: We adopted a new structure for the Executive Committee. In the
past, the Executive Committee had a Chair, Treasurer, Secretary, and as many as
10 Vice Chairs. This year, we eliminated all but two of the Vice Chair positions.
Now, the Treasurer and Secretary also have the Vice Chair title and role. Other
Executive Committee members serve as Chairs or Vice Chairs of a Standing
Committee or another committee, or simply as members of the Executive
Committee. We also enlarged the pool of Executive Committee members eligible
to serve as Chair, and now you can apply to join a Standing Committee on a rolling
basis rather than only in January each year.

We undertook these big picture priorities in addition to our usual activities.
Among other things, we (1) published a new edition of the Treatise in January 2022
and just sent the January 2023 edition to the printer; (2) published two editions
of Competition; (3) sent the monthly E-brief, News and Notes; (4) hosted part 1 of
2021 GSl in November 2021 and continued with part 2 in May 2022; (5) honored
Dan Wall of Latham & Watkins as our 2021 Antitrust Lawyer of the Year; (6)
hosted Celebrating Women in Competition Law; (7) put on several other exciting
programs and panels; (8) awarded our second Inclusion and Diversity Fellowship
to Marshall Fern of California Western School of Law; (9) provided comments

on proposed changes to CLA’s diversity policy; and (10) wrote CLA’s antitrust
compliance policy. And we had great fun doing it all!

Next up, GSl is November 10, 2022, in the Julia Morgan Ballroom. Following
GSI, we will host our 2022 Antitrust Lawyer of the Year reception and dinner,
honoring Elizabeth Pritzker of Pritzker Levine LLP. We hope to see you there!

Thank you to our Executive Committee members who are rolling off after
contributing so much of their time and effort to the Section: Robert Connolly,
Abiel Garcia, Steve Mclntyre, Rob McNary, lan Papendick, and our new
lawyer representative Mandy Chan. Special thanks to Paul Riehle, the Section’s
representative to CLA’'s Board for the past four years.
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| want to welcome Dominique Alepin (Chair), Jonathan Levine (Vice Chair
and Treasurer), and Belinda Lee (Vice Chair and Secretary), who will lead the
Executive Committee this year. And welcome also to Jill Manning, who is the
Section’s new representative to CLA’s Board. This is a terrific group to lead the
Section and represent us on CLA’s Board.

Finally, | want to thank the members of the Executive Committee, our Advisors,
and all of the Section’s many members who contribute their time and effort to
support our publications, programs, and events. Most of us joined the Section to
become part of California’s Antitrust and UCL community—and what a wonderful
community it is! No matter how vigorously we represent our clients on opposite
sides of the v., our community practices with professionalism, courtesy, and
respect. My year as Chair—working closely with both co-counsel and opposing
counsel in cases—confirmed how wonderful it is to practice antitrust and unfair
competition law in California. Thank you for the honor and privilege of serving as
Chair this past year.
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MESSAGE FROM
THE EDITOR

Written by Stephen Mcintyre

O’'Melveny & Myers LLP
Los Angeles, California

NEW FRONTIERS IN ANTITRUST ENFORCEMENT

Earlier this year, Assistant Attorney General Jonathan Kanter, who heads the
U.S. Department of Justice Antitrust Division, declared that we are witnessing

a “once-in-a-century inflection point in terms of reach of corporate power and
popular support for addressing corporate power.”! At the same time, Mr. Kanter
said, “we’re seeing a once-in-many-generation[s] shift in how markets function,
and the need to update and adapt our antitrust enforcement to address new
market realities.”? This “21st-century anti-monopoly movement,” as some have
called it,® has brought antitrust back into front-page news headlines, dinner-table
conversations, and political stump speeches.

Antitrust law, which has taken shape through more than a century of common-law
development,*is not known for turning on a dime. How well can existing antitrust
doctrines be applied to novel (and rapidly changing) technologies, industries, and
markets? Should the antitrust statutes even be applied to the range of social and
economic concerns that currently animate our political discourse? In this edition of
Competition, an impressive line-up of authors takes on issues at the cutting edge of
public and private antitrust enforcement.

This edition begins with “Practical Challenges Confronting Merger Reviews of
Labor Markets,” by Joshua Holian and Nitesh Daryanani of Latham & Watkins
LLP. This article examines the implications and challenges associated with the
antitrust agencies’ newfound focus on labor welfare—in addition to traditional
consumer-welfare considerations—during the merger review process.

Next, in “The Price of Free,” Professor Lesley Chiou of Occidental College
and Avigail Kifer of Cornerstone Research analyze the economics of “free”
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products—a topic that we are increasingly seeing in antitrust matters involving
digital markets and multi-sided platforms.

We then hear from a trio of economists—Juliette Caminade and Juan Carvajal of
Analysis Group, Inc., and Professor Christopher R. Knittel of the MIT Sloan School
of Management—in “An Economic Analysis of the Self-Preferencing Debate.” This
article addresses the economic discourse and recent policy proposals surrounding
so-called “self-preferencing” practices, that is, where a platform operator offers
its own goods in competition with third-party sellers’ goods on its platform but
disadvantages third-party sellers.

We are also pleased to publish an amicus curiae brief filed by the State of California
in Epic Games, Inc. v. Apple Inc. In this closely watched litigation, Epic and Apple
each appeal from Judge Yvonne Gonzalez Rogers’ September 2021 post-trial
judgment, which found that Apple’s app distribution and in-app payment policies
did not violate the antitrust laws, but that the iOS App Store’s “anti-steering”
policy violated the Unfair Competition Law.> The amicus brief articulates how
California’s top enforcement agency views the UCL's much-disputed “unfair”
prong. In light of the high-profile nature of Epic v. Apple and the cutting-edge
questions this case presents, we believe readers on both sides of the v. will benefit
from knowing how the California Attorney General’s Office reads the statute.

In our next article, “Increasing Private Equity Investments In Healthcare Raise
Antitrust and Unfair Business Practice Concerns,” Mary Mitchell, a student at
UC Hastings College of the Law who spent summer 2022 at Pritzker Levine LLP,
takes on the phenomenon of private-equity firms acquiring stakes in healthcare
providers—from nursing homes and hospitals to emergency medicine staffing
groups and dermatology clinics.

Rounding out this edition’s slate of articles is “The Other ‘Quick Look,” in which
Ashish Sudhakaran and Tyler Helms of O’Melveny & Myers LLP analyze the
Supreme Court’s suggestion in NCAA v. Alston® that a “quick-look” analysis, which
has traditionally provided a shortcut for condemning facially anticompetitive
restraints, may be applied to summarily uphold certain kinds of agreements
without the need for a full rule-of-reason analysis.

In addition to these exemplary articles, this edition of Competition reproduces
two timely and engaging panel discussions from the May 2022 Golden State and
Unfair Competition Law Institute, which was held in San Francisco:

In “Diversity In the Antitrust Bar: Is It Truly a Pipeline Problem?”, moderator
Steve Vieux of Bartko Zankel Bunzel & Miller speaks with panelists Ye Eun
(Charlotte) Chun of Cleary Gottlieb Steen & Hamilton LLP; Qianwei Fu of Zelle
LLP; Jeff Negrette of the U.S. Department of Justice Antitrust Division; and Laura
Wilkinson of PayPal about whether the antitrust bar’s continuing lack of diversity
is a “pipeline” issue or, rather, a matter of will.
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And in “Big Stakes Antitrust Trial: In re Capacitors Antitrust Litigation,” Elizabeth
Castillo of Cotchett, Pitre & McCarthy LLP moderates a discussion among
lawyers who tried the Capacitors case not once, but twice: Joseph R. Saveri of the
Joseph Saveri Law Firm, LLP; Anupama K. Reddy, currently of Google LLC but
formerly of the Joseph Saveri Law Firm; Roberto Finzi of Paul, Weiss, Rifkind,
Wharton & Carrison LLP; and Bonnie Lau of Morrison & Foerster LLP.

For the past year, it has been my honor to serve as Editor-in-Chief of Competition.
In that time, the journal has continued to publish timely, well-written, and incisive
works of scholarship. Just as important, the Spring and Fall 2022 editions of
Competition have featured submissions from an incredibly diverse group of
authors and speakers—from lawyers, economists, academics, and students;
from those in plaintiffs’ firms, defense firms, government, and private industry;
from practitioners with decades of experience and those who are just starting
their careers; and from many attorneys of color and members of historically
underrepresented groups. | am grateful to the many people who contributed
articles, moderated or spoke on GSI panels, assisted with preparing Competition
for publication, and otherwise made Volume 32 a success.

| also congratulate Anupama K. Reddy, who will be serving as Editor-in-Chief of
Competition in the coming year. | look forward to Volume 33.

1. Stefania Palma, A “Once-In-a-Century Inflection Point”: DoJ’s Antitrust Chief on Curbing
Corporate Power, FIN. Times (June 2, 2022), https://www.ft.com/content/313550db-3006-
401e-9908-981577663c51.

2. Id. (alteration in original).

3. Ron Knox, How Washington Got Back Into Trustbusting, WasH. PosT (June 25, 2021),
https://www.washingtonpost.com/outlook/2021/06/25/ftc-antitrust-monopoly-silicon-
valley; see also Maurice E. Stucke & Ariel Ezrachi, The Rise, Fall, and Rebirth of the U.S.
Antitrust Movement, HarvarD Bus. Rev. (Dec. 15, 2017), https://hbr.org/2017/12/the-rise-
fall-and-rebirth-of-the-u-s-antitrust-movement (“We may be witnessing the rise of . . . a
progressive, anti-monopoly, New Brandeis School.”).

4.  See Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 899 (2007) (“From the
beginning the Court has treated the Sherman Act as a common-law statute.”); Associated
Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpenters, 459 U.S. 519, 531-32
(1983) (“The legislative history makes it perfectly clear that [Congress] expected the
courts to give shape to the [Sherman Act’s] broad mandate by drawing on common-law
tradition.”) (quotation omitted); Nw. Airlines, Inc. v. Transp. Workers Union of Am., AFL-CIO,
451 U.S. 77,98 n.42 (1981) (“In antitrust, the federal courts enjoy more flexibility and act
more as common-law courts than in other areas governed by federal statute.”).

5.  Epic Games, Inc. v. Apple Inc., 559 F. Supp. 3d 898 (N.D. Cal. 2021).

6. Nat’'l Collegiate Athletic Ass’n v. Alston, 141 S. Ct. 2141 (2021).
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ANTITRUST AND UNFAIR
COMPETITION LAW SECTION

BENEFITS OF MEMBERSHIP

Members of the Antitrust and Unfair Competition Law Section gain access to the largest community of
attorneys practicing antitrust, unfair competition, and trade regulation law in California.

SECTION MEMBERS RECEIVE SUBSCRIPTIONS TO THE SECTION'S PUBLICATIONS AND NEWSFEED:

e Antitrust and Unfair Competition Law Daily Newstand via Lexology (publishing over 500 articles every
day from 900+ leading law firms and service providers)

e Competition (the Section’s scholarly law journal)

e Antitrust and UCL E-Briefs, News and Notes (the Section’s electronic newsletter)

SECTION MEMBERS ALSO RECEIVE DISCOUNTS ON THE SECTION'S POPULAR PRODUCTS AND PROGRAMS:

e The Section’s in-person events:

e Golden State Antitrust and Unfair Competition Law Institute (the Section’s annual day-long
CLE event)

e Antitrust Lawyer of the Year Award (the Section’s annual reception, ceremony, and dinner)
e Celebrating Women in Competition Law in California
e Other networking events and mixers

e High quality MCLE content in multiple formats (including webinars, podcasts, videos, and self-
study articles)

e Access to Fastcase Legal Research (a collection of cloud-based software for lawyers to quickly and
efficiently accomplish research goals and complete tasks)

SECTION MEMBERS CAN ALSO HELP ADVANCE THEIR CAREERS BY:

e Becoming part of the community of leading antitrust and UCL practitioners in California

e Becomingone of the leaders of or contributors to the Section’s five standing committees:
Diversity Committee, Education Committee, Publications Committee, Treatise Committee, and
UCL Committee

COMPETITION, FALL 2022 | 11



_ABOR MARKETS

Written by Joshua Holian and Nitesh Daryanani

|. INTRODUCTION

Section 7 of the Clayton Act (“Section 7”) prohibits
mergers and acquisitions that are substantially
likely to lessen competition, or that tend to create
a monopoly.?

When reviewing mergers for potential Section

7 violations, the United States Department of
Justice’s Antitrust Division (“DOJ”) and the Federal
Trade Commission (“FTC,” and collectively, the
“Agencies”) historically have focused their analyses
on the probable effects that the merger in question
will have on consumer welfare. Through decades of
case law and enforcement practice, the Agencies
have established a relatively well-understood path
for connecting product market concentration

to anticompetitive effects that—under the right
conditions—would negatively impact consumers with
higher prices, reduced quality, or lower investments
in innovation. The precise boundaries of when

a specific merger is substantially likely to lessen
competition will of course be heavily contested in
any given merger review, but the analytical frames
(and areas for debate) are relatively well defined.

12 | VOLUME 32, NUMBER 2, COMPETITION

PRACTICAL CHALLENGES
CONFRONTING MERGER REVIEWS OF

Over the past 18 months, the Agencies have
expressed interest in expanding merger reviews to
analyze the impact of a proposed merger on labor
welfare, in addition to consumer welfare.

Incorporating questions of labor welfare into Agency
merger reviews may prove challenging in practice.
While product and labor markets are governed by
the same underlying forces of supply and demand,
these segments differ in meaningful ways, as well.

In combination, these differences may constrain

the ability of the Agencies to use their historical
experience with analyzing product markets as a
model for how to evaluate a merger’s effects on
labor markets.

Of course, the observation that a task will be

hard does not make it impossible. The Agencies

may find the right case over time to overcome the
below-described challenges and establish that a
merger is substantially likely to cause a lessening

of competition in a labor market. Correspondingly,
parties pursuing mergers should bear in mind the
risk that an Agency may scrutinize their transaction’s
impact on labor markets, in addition to the usual
product market-focused analysis. That said, at least



in the near term we anticipate that the Agencies will
tend to look for opportunities to allege labor-based
claims in addition to traditional allegations that a
merger will impact consumer welfare, rather than
pursue a labor-based theory as the sole grounds
upon which to challenge a merger.

This article analyzes contemporary scholarship

that has evaluated the question of whether merger
review is an appropriate tool for analyzing impacts
on labor markets. To contextualize that analysis, the
article begins with a brief overview of the merger
review process, and the typical role of the consumer
welfare standard in that analysis, before we turn to
an assessment of what a pivot towards assessing
labor market competition would look like.

ll. BACKGROUND: MERGER REVIEW
AND ENFORCEMENT

A. THE BASICS OF MERGER REVIEW

Section 7 prohibits mergers and acquisitions that
are substantially likely to lessen competition.® The
Hart-Scott-Rodino Antitrust Improvements Act of
1976 established a framework whereby parties to a
proposed merger must notify the Agencies before
closing the transaction if the transaction is not
exempt and exceeds certain thresholds.*

Over the years, the Agencies have issued and
reissued guidelines that reflect their approach to
evaluation of horizontal and vertical mergers, among
other reportable transactions (the “Guidelines”).?
Courts hearing challenges by the Agencies to
mergers have defined a framework for evaluating
mergers, as well.6

A healthy debate remains open among antitrust
practitioners on the exact boundaries and
requirements for assessing whether a merger
violates Section 7, and who should bear what burden
of proof on these issues. At a high level, however,
the basic merger review “algorithm” for transactions
involving horizontal competitors is as follows:

First, to understand whether a merger will
substantially lessen competition, we need to
understand the relevant market impacted by

the merger.” The relevant market is the field of
competition in which meaningful substitutes exist.
The courts view market definition as an important
threshold issue for merger review (the logic being,
we cannot credibly assess the impact of a merger
without first understanding what product and
geographic markets might be impacted).2 Given the
prominence of the issue, practitioners have devised
a range of tools for identifying or approximating
the boundaries of relevant markets to a merger,
including economic analysis, ordinary course of
business documents, and customer testimony.

After identifying the relevant market at issue, we
must understand whether the relevant market

is concentrated.” Absent durable concentration,
economics tells us that a merger is unlikely to have
an anticompetitive effect, since consumers could
avoid a price increase or reduction in quality by
the merged firm by diverting their business to
other suppliers.

Once we sufficiently understand the market we

are talking about, we assess whether the merger

is likely to cause an anticompetitive effect. In a
horizontal merger between two competitors, an
anticompetitive effect could be the product of
coordinated effects—that is, a collective relaxing

of competitive tension between the surviving
competitors in the industry—or unilateral effects—a
single firm relaxing its competitive behaviors
without losing so many customers to alternatives as
to render that reduced competition unprofitable.’® In
assessing competitive effects, we consider not only
the incentives of the parties to the transaction, but
also the incentives of actual competitors, potential
competitors, and new entrants.

Antitrust agencies use essentially the same
framework to evaluate horizontal combinations of
buyers, as opposed to sellers.!* Monopsony power
is, in essence, market power exercised by a buyer
against sellers of a good or service.'? A merger

of employers that compete for the same pool
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of employees can enhance market power in the
labor market, just as mergers of competing sellers
can enhance market power on the selling side of
the market.*®

B. THE MOVE TOWARDS INCLUDING LABOR
MARKETS IN MERGER REVIEW

The move towards including labor markets

in antitrust reviews starts from the general
observation that labor welfare in the United States
has declined over time. Research shows that wage
growth in the United States has stagnated since
the 1980s,* which is attributed, at least in part,

to the diminishing relevance of unions and the
collective bargaining process during that time.*®
Unions have gone from representing more than a
third of American workers in the twentieth century
to representing a tenth of the labor market, most of
whom are in the public sector.’® Scholars argue that
a “fissured” labor environment is stacked against
workers trying to organize and bargain collectively,
i.e., labor markets are geographically fragmented
and heavily reliant on contractors, staffing agencies,
and franchises.” Labor market enforcement
actions brought by government agencies have also
declined in recent years, and COVID-19 sharpened
the decline.®

The Biden administration has looked for a range

of solutions to address these challenges, including
antitrust. In July 2021, President Biden issued an
executive order emphasizing the importance of
competitive labor markets to create more high-
quality jobs and foster economic freedom to switch
jobs or negotiate a higher wage.* The administration
explained that industry consolidation has led to
depressed wages because employers have market
power and are able to pay lower wages than they
would in a competitive market, while many workers
are unable to find new jobs because there are few
alternatives.?’ Monopsony theory predicts that a
firm faced with less competition for labor may cut
wages and benefits, or wastefully degrade conditions
of employees to take advantage of employees who
are “stuck” or locked into the job.?!* Declining labor
mobility undercuts wage growth because employees

14 | VOLUME 32, NUMBER 2, COMPETITION

have less leverage to demand higher wages and
better benefits.??

The administration has specifically looked at
antitrust merger review as an opportunity to
address challenges in the labor markets. In January
2022, the Agencies explicitly addressed labor
markets in their request for comments on revising
and updating the Agencies’ Guidelines.? Specifically,
the Agencies raised the following questions relating
to labor markets:

1. whether the guidelines adequately assess
whether mergers may lessen competition in
labor markets, thereby harming workers;

2. whether there are factors beyond wages,
salaries, and financial compensation that the
guidelines should consider when determining
anticompetitive effects; and

3. whether cost savings generated through
layoffs or reduction of capacity should be
treated as cognizable efficiencies.?

In June 2021, FTC Chair Lina Khan expressed an
intent to prohibit mergers that reduce competition

in labor markets based on a mandate to “protect[]
everybody, including workers.”?> Relying on
economic studies which suggest a link between
employer concentration and low wages,?¢ antitrust
agencies and academics argue that wage stagnation
in the United States economy is the result of allowing
too many mergers that have increased concentration
in labor markets go unchallenged.?’

Beyond merger control, in the last decade the
Agencies have prioritized enforcement against
specific forms of conduct by employers, like illegal
agreements amongst employers to fix wages and the
imposition of no-poach agreements on high-skilled
workers.?¢ While outside the scope of this article,
those enforcement efforts underscore the focus that
the current administration is bringing to these issues.



[II. PRACTICAL CHALLENGES WITH
DEFINING LABOR MARKETS AND
CONCENTRATION LEVELS

As noted above, merger investigations traditionally
begin with market definition. When the facts

show that a cognizable market exists and that it is
concentrated, the analysis then turns to whether
anticompetitive effects are likely to follow, or if
instead one or more features of the marketplace
would tend to render an attempt to exert market
power unprofitable.?’

Scholarship suggests that a labor market may

be defined as a group of jobs between which
employees can switch with relative ease.®® Within
a labor market, employers are “buyers” of labor
who compete with each other for employees.3' A
labor market is defined relative to the alternatives
available to employees, just as a product market

is defined relative to the alternatives available to
consumers.®? Labor markets are concentrated if
prospective employers are few in number relative to
employees. Because labor is an input that merging
parties buy, the question is whether a proposed
transaction would allow the merged firm to reduce
competition substantially in a labor market and use
its enhanced bargaining power to depress workers'’
wages and benefits, including salary, commissions,
and reimbursements.33

The human element of human capital makes
defining the boundaries of a labor market in a given
merger extremely complex. First, labor markets
generally are highly fragmented.3* Most employees
will only consider prospective employers within a
commutable zone, i.e., a “geographic area in which
they already live and work, not a position requiring
along commute or move.”** Indeed, even if a firm
competes in only one product market, it may have
employees in numerous labor markets.¢ This
fragmentation creates practical analytical difficulties
for an Agency reviewing a merger. For example,

a smartphone manufacturer may sell its phones
nationally, but its labor markets—for employees at
its factories, retail outlets, and corporate offices—
may be scattered throughout the country. To

review a merger of smartphone manufacturers,

the Agency would define the product market

based on substitutes available at the national

level, but the labor markets presumably would

need to be examined individually, at the local level,
because there is likely a high degree of variation in
employer concentration across each market.®” Some
professions may lend themselves to more geographic
portability than others, and some professions may
lend themselves to national markets, but for the
most part, the Agencies would need to account for
the observation that most employees are making
hyper-local decisions based on their own individual
needs and preferences.

Second, the question of which employers stand

as substitutes to one another is complex. Unlike
commodities and inputs, labor markets involve a
high degree of differentiation, both in terms of jobs
and employees.*® Employees may consider a range
of different work options at any given time.?? At

the same time, employee mobility may be limited
by “frictions,” such as employees’ preferences
(including their willingness or unwillingness to
relocate), search and transaction costs (collectively,
switching costs), and information asymmetry.*°
Firm-specific considerations include unfavorable
features like commuting costs, which include time
and convenience in addition to the price of a subway
ticket or gasoline, and these preferences vary

from one employee to another.** Employees may

be willing to commute farther for some types of
jobs than others.*> Employees perceive and value
these dimensions differently given their individual
tastes over commutes and workplace benefits.*?
Given these factors, market definition based on a
hypothetical monopsonist test—which asks whether
a collection of buyers would be able to sustain

a small but significant non-transitory decrease

in wages—may not be an accurate reflection of
competitive reality if observed wages do not reflect
an employee’s entire consideration for their job.*

The complexities of how people choose (and switch)
jobs makes labor market definition difficult in
practice. As one example, in 2022, a federal district
court rejected an argument that a distinct market for
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“McDonald’s employees” could exist.* Plaintiffs had
sought to certify a class against McDonald’s non-
solicitation restrictions, and the plaintiffs argued
that the relevant market for their labor was limited
to McDonald’s outlets. The court rejected the
plaintiffs’ position as implausible. The court held that
McDonald’s and its franchisees did not have market
power because there were almost 50 other quick-
serve restaurants within three miles of the plaintiff’s
home.*¢ More generally, industry consultants who
have analyzed the so-called “great resignation” of
2021 noted that employers of all stripes struggled
to hire and retain personnel at all levels of the
organization in part because employees were willing
to leave for alternatives in entirely different fields
that offer more favorable conditions, even if they
involved deeply different work environments.*” The
above observation has its limits—not every potential
employer competes for every potential employee.*®
From the perspective of merger review, however, the
Agencies would face practical challenges in defining
reasonably clear labor markets around a given
merger or acquisition and demonstrating that those
particular markets were concentrated.

The combination of these two factors—fragmented
markets and diverse employment preferences—
complicates market definition dynamics well beyond
what we typically see in product market merger
reviews. That is not to say that these challenges

are insurmountable. The Agencies have experience
dealing with complex markets, and there could in
principle be a situation where the range of employers
is so limited and the needs of employees so clearly
defined that the Agencies could comfortably

define a labor market in a merger investigation.

But the practical difficulties of reducing complex
employment dynamics to a recognizable market

in a specific merger investigation suggest that, in
most cases, merger review may not be the preferred
tool for addressing actual or perceived inequities in
labor markets.
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IV. CHALLENGES WITH ANALYZING LABOR
MARKETS" COMPETITIVE EFFECTS

As noted above, merger review ultimately seeks

to answer the question of whether a proposed
combination is likely to have an anticompetitive
effect. In the case of labor markets, that would mean
effects like wage stagnation, lower benefits, or other
losses of quality.

As it relates to labor markets, the relationship
between concentration and competitive effects

is complex. In some cases, employee mobility may
be limited in labor markets even when there are
many prospective employers, for reasons that are
unrelated to concentration and the number of
employers competing for new hires.*” At the same
time, some academic studies into the effect of
mergers on wages have not found a significant link
between wages and labor market concentration.
Labor market concentration at the national level has
increased since the 1980s; at the local level—which
is the relevant labor market for most workers—
concentration has consistently decreased during that
time.>° The Treasury Department for its part has
noted that the relationship between concentration
and labor market power is ambiguous.>!

Prager and Schmitt, who studied the effect of
hospital mergers on the wages of hospital workers,
found that increased employer labor market power
via mergers may contribute to wage stagnation,

but that such effects may apply in relatively narrow
circumstances.>? They grouped workers into three
categories: unskilled workers whose job tasks are
generally not specific to the hospital industry, such
as janitors and cafeteria workers; skilled workers

in non-medical occupations, such as workers in

the employee benefits department; and skilled
health care professionals, specifically nursing and
pharmacy workers. For unskilled workers, they did
not find evidence of differences in wage growth
post-merger, irrespective of the change in employer
concentration induced by the merger. For the two
categories of skilled workers, they found evidence of
reduced wage growth, but only in cases where the
concentration increase induced by the merger was



large. These results suggest that monopsony power
can persist even in large labor markets where there
are many prospective employers.>®

The complexity of workers’ preferences further
complicates the process of assessing whether a
merger would have an anticompetitive effect on a
labor market. An employee’s job may be optimal if
it uniquely fulfills some of the employee’s personal
needs, even if his wage is not “competitive” based
on the alternatives available to him in the labor
market.>* Employers that offer favorable amenities
attract labor at lower-than-average wages, because
employees may be willing to sacrifice higher pay
for better non-pay job characteristics, whereas
employers offering unfavorable features pay a
premium to attract employees.>®

Any analysis of labor markets that focuses only on
employer concentration and wages, while ignoring
employee preferences and job differentiation,
could result in false positives. Even academics who
support the labor antitrust movement acknowledge
that “antitrust can do little .. . if market power is
generated by search frictions or heterogeneous,
privately known costs and preferences.”¢ Instead,
they argue that employees can use the collective
bargaining process to negotiate with employers to
obtain fair wage and benefits,>” and also overcome
“frictional” market power by facilitating contracting
and overcoming information asymmetries.>®

V. CHALLENGES WITH BALANCING
WORKER WELFARE AND
CONSUMER WELFARE

The final challenge we consider for the Agencies is
a question of policy: how to balance worker welfare
and consumer welfare in a merger review. If the
evidence tends to show that a merger will lead to
efficiencies that benefit consumers (lower prices,
more innovative products, etc.), but the parties to
the merger would achieve some of those efficiencies
by reductions in labor force costs, how should the
Agencies think about that merger? Should they
reject the merger in the face of evidence that it

will benefit consumers in order to protect workers,

or clear the transaction with the knowledge that
some workers will lose their jobs or incremental
bargaining power?

Historically, the Agencies have favored consumer
welfare in this analysis.>” Courts that have
considered the question have found that wage
effects or employment losses following a merger
are not the kind of injuries the antitrust laws were
intended to protect.® Reduced labor usage at a
given firm due to increased efficiency of production
is not anticompetitive under the consumer welfare
standard.®! Agency leadership has over time
acknowledged that antitrust enforcement against
specific forms of anticompetitive conduct may be
important to preserve competition in labor markets,
but the antitrust laws are not a panacea for resolving
every concern relating to labor.¢?

To overcome this hurdle, scholars have proposed

a “worker welfare” standard, whereby harm to
workers is sufficient to trigger antitrust scrutiny.®
They lean on the U.S. Supreme Court’s “dynamic
potential” and willingness to revise antitrust doctrine
as economic understanding evolves to better
understand the competitive consequences of firm’s
behaviors.®* It remains to be seen, however, how the
Agencies would balance a worker welfare standard
against the welfare of consumers in a specific
merger review.

VI.CONCLUSION

Labor markets are complex. The impact of any
given merger on a labor market may be difficult to
detect using the predictive tools that the Agencies
use today to assess competitive effects in product
markets. Should the Agencies decide to pivot
towards assessing mergers’ impacts on labor
markets in earnest, the Agencies will likely need

to develop specialized iterations of their analytical
models to account for the hyper-localized and
personal dynamics of the choices that workers make
in the face of employer concentration. The Agencies
will also need to balance the application of those
tools with their long-standing mandate to protect
consumer welfare.
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The Agencies have used antitrust laws as a tool

to address competition in labor markets in other
ways. For example, the Agencies have successfully
targeted so-called “no-poach agreements” (where
a bloc of employers agree not to hire each other’s
employees) as anticompetitive.®®> The Agencies
have also used merger reviews to curb the use of
non-compete clauses.®® Given the complexities of
challenging a merger on labor market effects alone,
however, we anticipate that for the time being at
least, the Agencies will take on a merger’s impact on
labor markets as an add-on theory of harm, rather
than a standalone basis to challenge a merger.
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THE PRICE OF FREE

Written by Lesley Chiou and Avigail Kifer

|. INTRODUCTION

Offering products for “free” has long been an
important tool in business strategy. The U.S.
calendar is peppered with days on which consumers
can receive treats for free: National Pizza Day
(February), National Donut Day (June), and Free
Slurpee Day (July), among others.? The Yellow Pages
have been distributed to consumers free of charge
for decades, as have free-to-air television and radio
services. Brick-and-mortar retail establishments
offer free samples or products to draw people into
their storefronts, and companies have also offered
branded apparel and “giveaways” in hopes that
wearers would help spread brand recognition.

Nevertheless, “free” products have recently been
the focus of many antitrust investigations and
complaints, both in the U.S. and abroad. “Free”
products have gained particular prominence and
ubiquity as the digital economy has developed

and expanded. Today’s consumers regularly use
zero-price digital products or services in the form
of search engines (Google, Yahoo, Bing), creative
content (YouTube, Pinterest), social media (Facebook,
Twitter, TikTok), communications products (Skype,
Zoom), travel booking sites (Priceline, Kayak),

and navigation services (Waze, Apple Maps,
Google Maps).

While zero prices have received increased attention
because of their frequency among digital products,
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the related economic issues they raise are neither
new nor unique to digital markets. Economists have
long studied zero prices in non-digital contexts and
have developed analytical frameworks that could
be applied broadly, including to digital contexts.®
Economists broadly acknowledge that “free” goods
are particularly interesting because while they
deliver clear consumer benefits, they, like other
goods, may have the potential to negatively affect
both competition and welfare.* This dichotomy may
occur because firms that offer “free” products profit
through a variety of different strategies, including
by collecting valuable consumer data, collecting
advertising revenue, bundling with a positive price
product, and/or charging consumers for premium
services.’ Several government reports and antitrust
complaints against firms offering zero price goods
have taken issue with some of these strategies,
contending that, for example, the collection of
valuable consumer data or the bundling of products
and services allegedly allowed certain firms to secure
and maintain dominance in related markets, such

as advertising.®

One of the challenges now facing the antitrust
community is how to assess whether behavior
related to zero-price products is anticompetitive, as
many metrics for analyzing competition usually rely
on a measure of price. Not surprisingly, regulatory
agencies have expressed a keen interest in learning
more about how zero-price products have affected
competition in the modern economy. In January



2022, for example, the DOJ and FTC issued a
Request for Information (RFI) soliciting public input
on modernizing the agencies’ merger guidelines. A
key area of focus was “digital markets,” where the
agencies specifically referenced “zero-price markets,
negative-price markets, or markets without explicit
prices” and asked whether “quality’ and other
characteristics play the same role as price in market
definition.””

While it is possible for anticompetitive conduct

to exist in markets containing “free” or zero-

price products, there are clear procompetitive
economic incentives for such pricing arrangements.®
Understanding these incentives and the mechanisms
through which zero-price products are offered,
particularly in (but not limited to) the digital space,

is critical to understanding the evolving legal and
regulatory environment around zero-price products
and competition. In this article, we lay out these
incentives and mechanisms, and then discuss

the role that quality plays in markets with zero-
price goods.

[l. INCENTIVES AND MECHANISMS
THROUGH WHICH "FREE™ PRODUCTS
ARE OFFERED

A seller that offers only a single product or service
would not find it profitable to offer this sole product
or service for “free” to all customers at all times.?

In both traditional and digital markets, a “free”
product is usually accompanied by a related, paid
product. The relationship between the “free” and
paid products or services (or between the customer
groups paying zero and non-zero prices) is typically
what incentivizes firms to offer products or services
to certain customers for free in the first place. That
is, a firm may find that giving Product A away for
free leads to profitable increases in demand for
Product B and ultimately higher profitability overall.
This could be true whether Product B is an entirely
different product from Product A, a higher quality
version of Product A, or simply sales of Product

A made later in time or sold to a different set

of customers.

Evidence from behavioral economics provides
further rationalization for the zero-price choice.
Studies suggest that there can be a discontinuous
change in demand when a product is priced at zero.
In other words, demand for a product can jump
sharply when its price is lowered to zero. When this
discontinuity is present, firms have an additional
incentive to offer free products.’® An example often
cited relates to one online retailer’s introduction of
free shipping in several countries, which triggered
adramatic increase in orders. In contrast, because
the price of shipping in yet another country was
mistakenly reduced to one cent rather than zero, the
number of orders there remained relatively flat.}

There are several different types of economic
arrangements in which the price of one product

is free. These arrangements differ in terms of the
relationship between the free and paid products,
whether the consumers of the free and paid
products overlap, and whether the zero prices are
sustainable in the long run.

A. MULTI-SIDED PLATFORMS

The first type of product that is frequently offered
for free is “access” to one side of a multi-sided
platform. Economists use the term “multi-sided
platform” to refer to a business or firm that adds
value by acting as an intermediary between two or
more distinct types of agents or customers whose
demands for access to the platform (which facilitates
interactions or transactions) are interdependent.'?
For example, social media platforms connect users
and advertisers; streaming services connect content
creators, content consumers, and advertisers; credit
cards connect consumers and merchants; health
insurers connect patients and healthcare providers.

A multi-sided platform may offer “free” access to
one side while charging the other side because the
demand from one group is directly or indirectly
related to the demand from the other group: the
value that customers on at least one side of the
platform place on the platform will depend upon
the demand for the network by customers on the
other side. Economists refer to this form of demand
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interdependency as “indirect network effects”
between the customer groups, or “cross-side
effects.” For example, in the case of credit cards, the
demand by merchants on one side and cardholders
on the other is interdependent: the card is worth
more to the cardholder when it is accepted by a
greater number of merchants, and the value to

the merchant of accepting payment cards from a
particular brand is higher when more cardholders
prefer to pay with cards from that brand. Similarly,
the larger the audience on a streaming service, the
more valuable the platform is to content creators
and advertisers. The greater the variety in content,
the more valuable the platform is to listeners

or viewers.

Indirect network effects have important implications
for how platforms price access to their services to
each side of the platform and for overall consumer
welfare. Demand interdependency means that a
platform can increase the total usage of its platform
and its profits by charging relatively more to the less
price-sensitive group of customers and relatively less
to the more price-sensitive group of customers.® In
some cases, this can also increase the utility of both
customer groups. Thus, in equilibrium, a platform
will have an incentive to charge the less price-
sensitive group of customers a higher price than

the more price-sensitive group of customers, which
may optimally result in the more price-sensitive
group paying a zero price.’ For example, a social
networking site that allows consumers to join for
free would attract more consumers than if it charges
an access fee. In turn, the additional consumers
would increase the site’s value to advertisers,
possibly even to the point where the increase in
advertising profits more than covers any profits

that would have come from charging consumers an
access fee. A platform may have a further incentive
to offer the more price-sensitive customers access
for “free,” as opposed to a cost slightly above zero, if
transaction costs exist.

Note that for zero-priced platforms, at least one
customer group is paying a non-zero price to

the platform, which may come in the form of a
subscription fee, a fixed fee per listing or sale, or a
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percentage of the transaction price, among other
arrangements. For example, service providers pay

a monthly fee to Booksy, a beauty and wellness
appointment booking service, while consumers may
book the appointments for free.’® In addition to
charging restaurants a subscription fee, OpenTable
charges them a booking fee for every reservation
made, while the diners that make the reservations
do not pay the platform.t®

While a platform may elect to not charge certain
customers a positive monetary access fee, these
customers may offer something of value that allows
the platform to increase its own value to both sides
of the platform. These non-monetary payments may
take a number of forms, depending on the platform’s
monetization strategy. Some of the more common
non-monetary payment types, particularly when
the paid side of the platform involves advertisers,
are characterized as the consumer’s “attention” and
“data.” In return for accessing the platform’s product
for a zero price, the consumer implicitly agrees

to exchange his attention (a valuable commodity

for advertisers) or data (also valuable, as they

may reveal his preferences and facilitate targeted
advertisements). A consumer’s data may include

his contact information, social network, location,
device ID, web browser history, past purchases,
interactions with a business’s website, and other
metrics. A platform can then use this information

to sell high-quality advertisement opportunities to
advertisers, in which advertisers can identify target
audiences or consumers most likely to purchase
their products, personalize ads and ad content to
users, measure ad effectiveness, and increase their
return-on-investment.” The more value advertisers
place oninteractions with consumers, the greater
the value they place on consumer attention and data,
which help them improve the success rates of those
interactions. In other words, the value of such non-
monetary payments increases with the strength of
the indirect network effects.

Importantly, these data can, and are also used to,
improve the user experience offered by the platform
itself. Platforms that incorporate consumer data

can improve recommendation algorithms for video



and music streaming services for search engines,
for news feeds, and more.’ They can also use that
data to learn about the limitations or potential of
a product, and devise strategies to address those
limitations or expand the product’s potential
more efficiently.

B. FREEMIUM OFFERINGS

The freemium strategy is characterized by the

offer of a free, but basic, product or service,
alongside a higher quality product with enhanced
functionality or features. In this arrangement, the
free and companion products are intertemporal
complements (i.e., goods that are consumed together
but at different times)® of different qualities
purchased by the same consumers. Firms’ incentives
to employ this pricing structure lie in the fact that
consumers are more likely to engage with the free
product at first, which can then stimulate demand
for the paid product. This demand may come both
from (i) consumers buying the paid product sooner
than they would have, had they not engaged with the
free product; and from (ii) consumers that would not
have otherwise bought the paid product, had it not
been for the free version.

Freemium offerings exist in many contexts, including
in multi-sided platforms. Key to the success of a
freemium model is the likelihood that the revenues
from the consumers of premium paid products will
cover the costs of production for all the consumers.
For example, in many instances, providers of online
storage or music streaming services will offer a
limited version of their service to consumers at no
cost, but then charge a premium price for access to
more space, a greater music library, the ability to
curate playlists, etc. Mobile apps often have free
and paid versions, where the paid version includes
more features and functions. Online newspapers
may offer a certain number of articles for free and
require paid subscriptions from consumers who
want to access more content. In fact, studies have
shown that in some cases, offering a free product
(via a freemium strategy) may be more effective at
increasing revenues than offering a free trial.2°

Such a business model is common among (but

not exclusive to) providers of digital goods, as the
low marginal costs of production may mean that
even low volumes of sales of the paid product

can compensate for losses on the free product.?!
Freemium business models are often well-suited
for “experience goods,” where consumers may be
unable to assess the quality of (or their demand

for) a product without “experiencing” it first. The
option to experience a good for free has been shown
to reduce the impact of product reviews in some
settings, providing further incentive for companies
to follow a freemium strategy. For example, while a
paid mobile app’s ratings affect the number of times
it is purchased and downloaded, the ratings have a
smaller effect on downloads for apps that offer free
versions than for those that do not.??

C. BUNDLED PRODUCTS

Another economic arrangement in which “free”
goods are found is in products that are explicitly or
implicitly bundled. In this arrangement, the free and
companion products are in related markets and are
purchased by the same customers. For example,
some travel packages offer a paid product alongside
a “free” component, such as hotel room bookings
that come with free breakfast. Experimental
evidence indicates that consumers may even shift
their demand towards a cheaper, less preferred
hotel precisely due to the free breakfast option.?®
As another example, smartphones are often offered
for “free” with the purchase of a cellular plan. This
scenario differs from the travel example in that

the marginal cost of a phone or device is significant
(particularly in comparison to the marginal cost

of a breakfast). The buyer of the smartphone
“internalizes the impact of his purchase on the
demand and surplus attached to” the cellular plan.?
In other words, the buyer accepts a higher price

for the plan (sometimes in the form of a long-term
contract) in exchange for the free phone.?

As above, the rationale behind this pricing structure
is that increasing demand for one product (by
setting its price to zero) can increase demand for the
bundled product, allowing the firm to at least break
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even on both.?¢ In other words, when the demand
for two products is related (such as a smartphone
and a cellular plan, or lodging and food), adjusting
the relative prices for those products may increase
total sales and profits, even if one of the products
is nominally sold below cost or even for “free.” Asin
the arrangements discussed above, in some cases,
consumers may benefit from the free offering.?”

D. OTHER ARRANGEMENTS

For completeness, we note that there are other
arrangements where one good has zero price.
These include arrangements where the production
of the zero-price good is motivated by altruism or
funded by charitable donations (e.g., Wikipedia,
Linux software), or where the offer of a zero price
istemporary and part of a promotional period

or free trial (e.g., some subscription services or
memberships).?

Note that zero price products may be offered
simultaneously through multiple arrangements. It

is not uncommon, for example, to pair a freemium
strategy with a multi-sided platform, such that the
free product is supported both by a paid version and
by advertisers on the other side of the platform.

Regardless of the type of arrangement, however,
zero prices for categories of goods do not indicate
that firms are not competing. Competition between
and with zero price products often takes the form of
vigorous competition on quality, particularly in the
multi-sided platform context.

[Il. QUALITY COMPETITION IN ZERO-
PRICE PRODUCTS

As antitrust concerns targeting firms that offer

zero price products continue to make headlines,
understanding and appreciating competition on
quality takes on significant import. In general,
quality is a complex concept that is challenging to
measure: there are many different dimensions of
quality along which firms compete. Importantly,
competition on the quality of the zero-price offering
does not preclude competition on the quality of the
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related non-zero price offering.?? Due to the indirect
network effects, any improvements in quality

that attract more users to the zero-price side of a
platform may also increase the attractiveness of
that platform (and thus its competitive position) for
customers on the other sides.

The quality of a zero-priced product or service can
be affected by the features of the service and by
the degree to which the service develops innovative
new features or improvements. For example, the
quality of a search engine (from the consumer—or
the zero price side—point of view) may be related

to the speed at which it produces search results,
the relevance of those search results, and the
degree of personalization vs. privacy offered.*°
Some academics and antitrust practitioners have
increasingly been focusing on data privacy in
antitrust work, and have recommended treating
data privacy as another aspect of competition on
quality.3! The quality of a social media site may be
related to the content formats offered (text, images,
videos), the options available to interact with users
and the content they post, and the algorithm that
presents this content to users. The quality of a

news aggregation platform may be related to the
customization options it offers and its ability to
identify high quality news that is local or relevant to
the user: empirical research has found that whether
or not users research news materials in depth can
be influenced by the degree to which an aggregator
presents local or high quality news.®? These are all
examples where consumers are generally consuming
the platform’s product and thus their demand for
the platform may depend on the product that the
platform is offering them.

In cases where the platform acts as a matchmaker,
the quality of the platform may additionally be
affected by the sheer numbers of customers on
each side of the platform. For example, the quality
of a credit card network may be related to the travel
perks offered, access to a dedicated concierge or
customer service, and fraud protection features.
Itis also closely related to, in consumers’ eyes, the
number of merchants that accept the cards, and, in
merchants’ eyes, the number of consumers carrying



the cards. The quality of a streaming site may be
related to its discovery features (e.g., the algorithm
through which it recommends and curates new
content) and audio quality offered. It is also closely
related to, in consumers’ eyes, the content available
and the content creators on the platform, and, in
content creators’ eyes, the size of the audience.
The content available, in fact, may be a meaningful
differentiating factor for multi-sided platforms,
which may find that signing exclusive arrangements
with suppliers can enhance the competitiveness

of the platform. In other words, differentiation

can encourage consumers to multi-home across
platforms in order to access a variety of content,
which in turn stimulates competition among
platforms for both consumers and the suppliers.

For digital platforms, the quality is also affected by
features such as its user interface: Is the service
easy to use? If the service includes online ads, do
they create clutter?3® Are they relevant for the
user? While some posit that ads may be viewed

as unwelcome or disruptive in some contexts,
others suggest that ads may help users discover
new brands and thus enhance the platform’s value
to consumers.®*

Firms that offer zero-priced products may also
compete by continually improving their products’
features. For example, social media sites have
developed user verification options, content that
disappears after a set time, new ways to organize
content, and a variety of engagement opportunities
(likes, retweets, reactions, replies, shares).®> They
have worked to detect deepfakes®® and to protect
users from harmful or false content.3” Similarly,
search engines have been improving the artificial
intelligence powering the search algorithms to better
understand misspelled words, interpret very specific
search phrases, or even conduct an image search.
They have also experimented with the ways in which
results are displayed, including by recognizing when
achart or graph may better serve a search request
and processing the relevant data in order to do so, or
by generating infographics.®® In fact, for platforms
that compete for user attention (the degree to which
users engage with and spend time on the platform)

in addition to the number of users, the incentives for
such innovation are clear: platforms need to ensure
their users are engaged.®? Innovation that improves a
platform’s ability to create value for consumers may
strengthen indirect network effects, and strengthen
a platform’s competitive position.

[V. CONCLUSION

The types of situations in which zero-price products
are encountered have proliferated and evolved,
raising questions about the effects of these products
on the dynamics of competition. As producers of
zero-price goods and services have developed

new ways to deliver value and earn payment, the
antitrust community has begun to re-evaluate
traditional metrics for assessing market power and
identifying anticompetitive practices.

As we discuss in this article, firms have numerous
economic and strategic incentives for providing
zero-price products. Understanding the incentives
and mechanisms underlying these products is
essential for understanding how, and the extent to
which, zero prices can affect competition. Similarly,
understanding the role that product quality plays
is critical for assessing allegations of harm to
competition and consumer welfare. The ways in
which firms offering zero-priced products compete
can take on a number of forms, which themselves
may continue to evolve as digital markets grow.
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AN ECONOMIC ANALYSIS OF THE
SELF-PREFERENCING DEBATE

Written by Juliette Caminade, Juan Carvajal, and Christopher R. Knittel*

Over the last few years, some regulators and
lawmakers have expressed concerns that certain
intermediaries have engaged in strategies to favor
their own downstream products or services over
those of third parties, practices commonly referred
to as “self-preferencing.” Despite the prevalence

of intermediaries offering their own competing
products in downstream markets in many sectors of
the economy, for instance with private labels in retail,
self-preferencing concerns are overwhelmingly
discussed in the context of digital platforms.

Economists have referred to a platform that runs
a digital marketplace and sells physical or digital
products on it as operating “in dual mode.”> When
platforms operate in dual mode, they have the
potential to treat themselves differently from

the way they treat third-party sellers on their
marketplaces. In recent years, regulators and
lawmakers across the globe have expressed
concerns that such “self-preferencing” behaviors
could be anticompetitive, under the theory that
digital platforms would be exploiting their position
as intermediaries in the digital sectors to favor
their own products and services at the expense
of third-party sellers. For example, one commonly
expressed concern is that digital platforms
operating in dual mode have an informational
advantage over sellers and can use data obtained
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from the transactions with third-party sellers to
favor their own products or introduce new ones,
drive third-party sellers out, and thereby suppress
competition.® A different concern is that, since
digital platforms control the algorithm that displays
the products to consumers on its marketplace, they
in principle could abuse that control to favor their
own products over those of third-party sellers by
displaying them more prominently than would be
warranted based on natural consumer preferences
or product quality.

In this paper, we start by providing a brief overview
of prominent types of behaviors often classified as
self-preferencing in the digital economy and the
current debate around these practices, including
related proposed ex ante regulation and ex post
investigations on both short-run and long-run total
and consumer welfare. We then explore varied
economic perspectives regarding why concerns
regarding self-preferencing have been heightened

in the digital economy when such practices are not
new and are widespread, and regarding perceived
unfairness and potential considerations for “evening
the playing field” among competitors. We conclude
by reviewing recent economic research studying the
effect of self-preferencing practices (both positive
and negative) and proposed regulatory responses on



consumer welfare to shed some light on the possible
effect of regulating these practices.

|. SELF-PREFERENCING: EXAMPLES AND
NOTED REGULATORY CONCERNS

A. TYPOLOGY OF SELF-
PREFERENCING BEHAVIORS

In the context of digital platforms, allegations of self-
preferencing take multiple forms. This paper focuses
on three allegations levied against digital platforms
operating in dual mode: self-preferencing from the
use of data, self-preferencing from ranking and
display on the marketplace, and self-preferencing
through platform fee discrimination.

Self-preferencing data use. One common set of
self-preferencing allegations is that digital platforms
introduce new products that compete with third-
party sellers, identified and/or designed based on
marketplace data surrounding competitor products.
Such allegations have been levied against Amazon in
the U.S. and Europe, accusing the company of relying
on data originating from interactions between
buyers and third-party sellers to make decisions
about which products to introduce under its private
label, as well as its marketing and pricing decisions.*
For instance, the European Commission stated,
“Amazon appears to use competitively sensitive
information—about marketplace sellers, their
products and transactions on the marketplace.”
The competitive concern would be that those
marketplaces leverage proprietary data about
competitors (for which a reasonable substitute is
not available to other competitors) to set prices

or product features, potentially disincentivizing
product innovation by competitors.

Self-preferencing ranking and display. Another
common self-preferencing allegation involves
digital platforms ranking or displaying their own
products more prominently than those of third-
party sellers, for instance, in search results. For
example, in Europe, the European Commission
fined Google in 2017 for favoring its own products
over those of competitors in the search results

with Google Shopping.® Similarly, Amazon is under
regulatory scrutiny regarding the criteria used

to choose which products are more prominently
featured in the platform.” And Apple had been
accused of “skirting” its rules on App Store rankings
by the Wall Street Journal.8 The competitive
concern would be that those rankings and displays
falsely suggest to consumers that the platform’s
own products are superior in performance

or pricing relative to competitor products,
weakening their sales, potentially disincentivizing
investments by competitors, or resulting in longer-
run monopolization.

Self-preferencing platform fees. A third type of
self-preferencing allegation relates to practices that
involve charging different platform fees on third-
party products compared to those of the platform.
These allegations have arisen in the context of
commissions charged by digital platforms that
operate a marketplace for digital goods, such as
apps or software. For instance, Spotify complained
to the European Commission in 2019 about the
App Store commission that Apple charges to third-
party developers, but not to apps developed by
Apple itself.’

These three categories of self-preferencing
allegations are not the only ones. Other actions,
outside the scope of this paper, include self-
preferencing concerns involving digital platforms
tying the usage of two of their products. For
example, in 2018, the European Commission found
that Google’s practice of pre-installing certain apps
on Android devices was a way of self-preferencing
its own applications compared to rival ones.*®

The competitive concern would be that platforms
raise rivals’ costs in a way that will enable longer-
run monopolization.

B. BACKGROUND ON SELF-PREFERENCING
REGULATORY CONCERNS, INVESTIGATIONS,
AND PROPOSED REMEDIES

Regulators in many regions, including the European

Union, the UK, and the U.S., have launched
investigations into so-called self-preferencing
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practices by digital platforms, over concerns that
they “exploited their power in order to become even
more dominant.”!!

For instance, U.S. lawmakers, as part of the 2020
“Investigation of Competition in Digital Markets,”
accused large digital platforms of engaging in
various forms of self-preferencing that resulted in
the platforms either favoring their own products
or services, or “giving preferential treatment to one
business partner over others,” ultimately “picking
winners and losers in the marketplace.”*? This
investigation resulted in a request to Congress to
establish “nondiscrimination rules to ensure fair
competition and to promote innovation online,”
which “would require dominant platforms to offer
equal terms for equal service and would apply to
price as well as to terms of access” to all participants
in the platform.*?

In the UK, the Competition and Markets Authority
(CMA\) published a research white paper in January
2021 entitled “Algorithms: How they can reduce
competition and harm consumers.” The white

paper studied, among other things, potential harm
that could arise from digital platforms’ control of
marketplace algorithms resulting in their favoring
their own products, particularly when such ranking
is not based on the merits of the products. One
stated concern was that “a platform may manipulate
rankings of results to favour certain options, because
it derives benefit from a commercial relationship,
such as higher commission payments or revenue
shares. (It may also favour options that it owns,
which are competing against other options on the
platforml....])."”**

In this context, regulators have proposed, and at
times implemented, remedies aimed at curtailing
self-preferencing practices. The earliest of them
were implemented in 2019, when India introduced

a law to prevent Amazon and its local competitor
Flipkart from selling products of companies in which
they have an equity stake, effectively preventing
them from operating in dual mode.*® This type of
regulatory remedy, in which digital platforms would
be prevented from selling on the marketplace they
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operate, was also proposed in the U.S. by Senator
Elizabeth Warren in 2020, who tweeted that “You
can be the umpire, or you can be a player, but

you can’t be both at the same time. We need to
#BreakUpBigTech so we can level the playing field.”*¢

In the U.S., a bipartisan bill has been proposed,

the American Innovation and Choice Online

Act (AICOA), which would aim to, among other
provisions, prevent large digital platforms from
unfairly preferencing their own products or services,
or using non-public data obtained, generated, or
collected through the platform to compete with
third parties.”

In the European Union, the Digital Markets Act
(DMA\) received final approval by the EU Council. If
approved, this legislation would regulate large digital
platforms (effectively, Apple, Google, Facebook, and
Amazon) and prevent, among other behaviors, self-
preferencing in search results of the platform’s own
products compared to third parties, the exclusive
use of platform-generated data, or requirements to
pre-install certain software.'®

In the UK, the CMA recently published a discussion
paper highlighting potential future enforcement
actions it may implement against large digital
platforms (“Online Choice Architects”) to

regulate self-preferencing practices by dominant
platforms.’ Regulators have also recently stated
their intention to investigate whether Amazon is
giving its own retailers priority above third-party
vendors, and whether this practice is considered
anticompetitive.?’ The Australian Competition &
Consumer Commission identified anticompetitive
self-preferencing as key anticompetitive conduct,
arguing that additional measures are necessary to
prevent harm to consumers.?!

Regarding data access, different regulators have
envisioned reducing the asymmetrical access to

data between digital platforms and third parties

in different ways, with two different approaches
emerging. The first approach would ban the platform
from using certain data altogether. This was the
requirement by the European Commission in the



Google/Fitbit acquisition in 2020, where the merger
was approved on the condition that Google would
“silo” Fitbit data and not rely on it to target search
ads.?2 Both the DMA and the AICOA include similar
provisions that would prevent a platform from using
non-public data or data generated in the platform
about third-party sellers to compete with those
businesses.?324

The second approach would instead require digital

platforms to share their data with third-party sellers:

the DMA contains a clause that, if approved, would
require digital platforms to share, for free, customer
data collected through their platforms with third-
party sellers, subject to privacy requirements.?
This requirement could mean that, for example, a
developer could request data collected by Apple or
Google regarding who downloaded their appsin a
way that would preserve user privacy. There is an
ongoing debate about the extent of these clauses
and how exactly they should be implemented.?¢

Itis still unclear how these proposed legislations
and regulations would affect economic outcomes
like prices, competition, innovation, or consumer
welfare, and whether they would distort these
markets. Section I11.B of this paper aims to shed
some light upon this open question based on recent
advances in economic research.

[l. ANTITRUST CONCERNS REGARDING
SELF-PREFERENCING: AN
ECONOMIC PERSPECTIVE

A. THE FOCUS ON DIGITAL PLATFORMS

A noteworthy aspect of the debate around the
antitrust concerns surrounding self-preferencing is
that such behaviors are neither new nor specific to
digital platforms, and had not raised anticompetitive
concerns of such magnitude before.

1. THE PREVALENCE OF PRIVATE LABELS IN
RETAIL BUSINESSES

Several non-digital companies and intermediaries
have long operated in dual mode, selling their own

products alongside those of third parties, deciding
on their pricing and placement, and often favoring
their own products over those of competitors.

Many large supermarket chains sell their own
products under “private labels.” Examples abound,
including Costco with Kirkland, Kroger with Simple
Truth, and Walmart with Great Value in the U.S.
European supermarket chains like Carrefour,
Auchan, Monoprix, and Sainsbury’s also offer

their own private labels. Overall, private labels

are usually successful with consumers: in 2020,
they accounted for around 18% of product sales

in U.S. supermarkets.?” Large retailers, including
Walmart and Target, have expanded private label
options recently, offering a wide range of goods.
For example, Kroger’s Simple Truth product line,
primarily focused on edible products and household
consumables, accounts for 30% of the company’s
overall sales volume.? Private labels are also
becoming increasingly popular in other product
areas, including cosmetics and household products.
For instance, store brands in hair care, baby
furniture, and first aid products and accessories
experienced double-digit growth in 2021 in the
U.S.?? Finally, private label sales are important to
clothing and department stores, accounting for
over a third of 2019 sales revenue for Kohls and
JCPenney, for example.3°

Private labels typically offer trusted and cheaper
alternatives to their competitors, providing value
and options, in particular for more price-sensitive
customers: 2020 surveys found that nearly 20%

of grocery shoppers increased their purchases

of private labels due to their lower prices,*!

and that more than 85% of shoppers perceive
private labels to be of equal or better quality than
national brands.®? Similarly, Carrefour France’s
global director of private label attributed part of
Carrefour’s private label growth to the coronavirus
pandemic, which led customers to search for low-
cost products. She credited Carrefour France’s
private label appeal to its cost, explaining that “the
Carrefour Bio brand aims to make organic products
accessible to everyone, every day, thanks to its low
prices.”®® More recently, as inflation has been soaring
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worldwide, private labels sales have increased as
“cost-conscious consumers” are switching to private
labels.?* More generally, private labels have created
value by providing alternative options to consumers
and increasing price competition, both of which
have likely increased total consumer welfare. The
adoption and success of private labels by retailers,
which may rely on practices that can be described
as self-preferencing, can be welfare-enhancing,
increasing choice, reducing prices, and enhancing
competitive pressures on leading brands and firms.

These private label products can be, and have been,
designed and introduced based on data collected
from other sales, as well as preferentially placed
and priced.®® For instance, in the U.S., Costco has
promoted its own private label, Kirkland, favoring
it over third parties, including by replacing national
brands across several product lines.*¢ Other large
retailers, such as Walmart and Kroger, have also
replaced certain national brands and decided to
feature their own products and labels instead.®”
Additionally, supermarkets can decide on the
pricing of all the products they carry, and they
charge manufacturers various types of fees, such as
placement fees, which were reported to amount to
$200 billion in the U.S.in 2015.38

Despite the prevalence of private labels in the
traditional retail sector, and despite retailers
routinely using data from third-party sales,
controlling prices and placement, there is limited
evidence that competition by private labels has
significantly curtailed innovation in this sector,
otherwise harmed consumer choice, or lead to
higher prices, while economists and antitrust
practitioners have found that private label
products can provide competitive constraints on
branded products.®’

2. SELF-PREFERENCING BEHAVIORS IN OTHER
NON-DIGITAL BUSINESSES

Dual mode is not limited to retailers. For example,
cable TV networks operate in dual mode when
they sell advertising, as they need to decide to
which third-party local or national advertisers
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to sell their air space, while also advertising their
own programming.*® Networks strategically place
their ads to influence viewers, reserving the

best advertising times for their own programs,
effectively self-preferencing these slots to

their own products over those of third-party
advertisers.* For example, the network airing the
Super Bowl might choose to reserve certain ads for
its upcoming premiere show. Additionally, cable TV
networks may also operate in dual mode when they
produce and distribute their own content alongside
independent content. In this context, the Federal
Communications Commission order approving

the Comcast-NBCU merger included a non-
discrimination condition, which barred Comcast
from discriminating against video programming
vendors on the basis of affiliation or lack thereof

in the selection, price, terms, or conditions

of carriage.*?

In healthcare, it has become more common for
health insurers in the U.S. to vertically integrate
with healthcare providers. While this vertical
integration helps solve the information asymmetry
between insurers and providers, and can result in
better care for patients, some of the outcomes of
this vertical integration could be labelled as “self-
preferencing,” such as offering plans that try to
direct members to their own doctors.** One example
is Optum (a subsidiary of UnitedHealth Group)
purchasing the DaVita Medical Group.** At the end
of the FTC'’s review, Commissioners Phillips and
Wilson noted that “vertical mergers often generate
procompetitive benefits that must also factor into
the antitrust analysis. A major source of these
benefits is the elimination of double-marginalization,
which places downward pressure on prices in the
output market.”> Another is the merger between
CVS and Aetna, which resulted in new health plans
that aimed to direct members to CVS clinics and
pharmacies, including free at-home prescription
delivery and lower prices on health-related items at
CVS locations.*



3. POTENTIAL DIFFERENCES BETWEEN TRADITIONAL
BUSINESSES AND DIGITAL PLATFORMS

Given that intermediaries have long operated in
dual mode, across many sectors, often preferring
their own products or using their data to do so, why
has self-preferencing raised increased regulatory
concerns when it involves digital platforms? This
section explores possible economic factors that
would differentiate digital platforms from other
traditional intermediaries as well as their limitations.

Data access. Traditional businesses, such as
supermarkets introducing their own private labels,
have long been able to collect data on third-party
sales, and use it for their own business decisions
(design, price, and entry) in very similar fashion

to what digital platforms are currently accused of
doing. In that context, some antitrust practitioners
have argued that their heightened concerns in

the digital world come from the greater extent

and scale of data that can be gathered by digital
platforms compared to traditional intermediaries.
The argument is that such scale would allow digital
platforms to use data differently than brick-and-
mortar stores, causing similar self-preferencing
behaviors to become anticompetitive. For instance,
current FTC Chair Lina Khan argued in Amazon's
Antitrust Paradox that “the type of behavior that
online firms can track is far more detailed and
nuanced” compared to what brick-and-mortar
stores have access to, discussing how Amazon

had “amassed significant troves of data on users.
This data enables it both to extend its tug over
customers through highly tailored personal shopping
experiences, and, potentially, to institute forms

of price discrimination.” Khan referenced press
reporting about how “Amazon uses sales data from
outside merchants to make purchasing decisions in
order to undercut them on price,” and wrote that
“this dual role also enables a platform to exploit
information collected on companies using its
services to undermine them as competitors.”’

However, it is worth discussing both this premise,
the value and role of data, and the potential costs
of sharing data. First, traditional retailers have had

increased access to many tracking technologies.
For instance, as early as 2013, the consumer
organization Consumer Reports reported on many
ways traditional retailers track highly detailed
customer actions.*® Those included video analytics,
captured from high-resolution cameras used in and
outside the store that monitor all customers’ actions
(including “gaze trackers” that track which brands
consumers look at and for how long). Retailers

can also use data from their online operations or
acquired from data brokers.*?

Second, economists specializing in the digital
economy have noted that the value of data can

be exaggerated. Lambrecht & Tucker (2017), for
instance, find that the data collected by digital
platforms is not particularly valuable in and of itself.
Rather, value arises from the ability of platforms

to analyze such data, through algorithms and data
analytics.>° Therefore, it is worth considering
whether, if proposed remedies that would force data
to be shared with third parties were used, these
third-party sellers would have necessary processes
in place. Data must also be rare to have some value.
In that context, it is worth considering whether other
sources of data that could be used as substitutes

are available.

Third, any potential benefits of forcing platforms to
provide data should be compared to the potential
costs of doing so, in particular if third parties are

not expecting many benefits out of the data. Costs
would include administrative costs and the potential
for data leaks and privacy issues.

Placement and rankings. On digital marketplaces,
algorithms often play a key role in determining
which products are shown to consumers and in
what order, and, in some cases, prices shown to
consumers. Algorithms often rely on machine
learning and knowledge of consumers’ preferences
or past behaviors. Ranking and prices can potentially
be individualized. Since algorithms can be opaque
to users, regulators in the European Union, the UK,
and India have alleged that platforms can leverage
such opacity to favor their own products and
services.”* As a result, regulators in the European
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Union and India have passed legislation to improve
transparency in how these algorithms work.>?

However, a potential problem with the allegations
regarding unfair and self-preferential ranking is
that they can be hard to identify. There are several
legitimate reasons that may cause algorithms to
rank the platform’s products higher than those of
competitors: they can be cheaper, have features that
consumers value such as priority shipping, or simply
be preferred by consumers.>3 Businesses want to
appear first in search engine results regardless

of their products quality, but platform operators
want their services to be profitable and reflect the
needs of consumers, meaning the platform must
maintain its value to users by showing them the
best products.

Lower barriers to entry and the “long tail” of digital
marketplaces. Some economists, such as Madsen
and Vellodi, have argued that third-party sellers

on digital platforms may be more vulnerable to
anticompetitive practices from marketplace owners
than in traditional retail channels. Specifically, these
economists argue that the barriers of entry for third-
party sellers in digital platforms can be significantly
lower than those to sell in more traditional settings,
such as grocery stores.>* As a result, the argument
follows that third-party sellers on digital platforms
are often small companies that, they argue, could
potentially be more vulnerable to competition from
the platform itself (via private labels or other self-
preferencing behaviors).

On the other hand, economics would also predict
that low barriers to entry and the resulting smaller
competitors are often beneficial to consumers,

as they promote competition, including with a
platform’s own offering. In this way, low barriers
to entry have also enabled the wide array of
products and services available on digital platforms.
Thanks to their nearly unlimited shelf space, online
marketplaces can provide consumers access to a
much larger variety of products and services than
can typically be found on brick-and-mortar stores.
For instance, Brynjolfsson et al. (2006) study the
“long tail” of digital stores, finding that 30-40% of
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Amazon book sales come from books not normally
found in physical stores, leading to an additional
one billion dollars annually in consumer surplus.>>
These authors argue that digital platforms crucially
contribute to the diversity of available products
for users.

B. THE CONCERN WITH UNFAIRNESS: AN
ECONOMIC PERSPECTIVE

While the effect of self-preferencing on competition,
prices, and consumer welfare can be ambiguous,

as there is evidence these actions can benefit
consumers, antitrust practitioners and regulators
argue that these actions are simply unfair to
competitors. The concept of “fairness,” particularly
when it relates to competitive actions that improve
prices or enhance competition, is not a well-defined
term in economics. It can therefore be difficult

for economists to analyze the debate around
self-preferencing, particularly when regulatory
concerns about self-preferencing are often rooted
in beliefs that a “level playing field” is necessary for
all competitors.>¢

Some critics of self-preferencing argue that self-
preferencing is inherently “unfair,” stating, for
example, that “self-preferencing occurs when a

firm unfairly modifies its operations to privilege its
own, another firm’s, or a set of firms’ products or
services.””” However, even those same critics admit
there are “benign” cases of self-preferencing where
firms engage in allegedly unfair practices but there is
no harm to consumers.>8

Some antitrust practitioners have questioned
whether fairness itself should be the relevant
criterion to evaluate self-preferencing,*” and
economists have usually recognized the difficulty
of creating a fairness standard to enforce on
multi-sided platforms. In an article advocating
for increased regulation of self-preferencing,
Inge Graef acknowledged as much, noting that “it
seems impossible to require a platform to act in
one particular way that can be considered ‘fair,”
largely because the interests of platforms, third-
party businesses, and users can conflict.®® Others



go further, arguing that enforcing a prescribed
standard of fairness on digital platforms would result
in potentially “unfair” disadvantages in other areas
since the platform’s online and offline rivals would
not be subject to the same regulations.*

The link between unfairness and anticompetitive
conduct is sometimes weak, given that unfairness is
not necessarily inherently anticompetitive and that
antitrust laws, especially in the U.S., are designed

to protect consumers and competition itself rather
than competitors.®? In particular, the absence of a
fairness mandate in U.S. competition law has been
corroborated in some jurisprudence,®® as the harm to
individual competitors, which could be characterized
as unfair, does not violate U.S. antitrust law. In Brooke
Group, the Supreme Court further explained, “Even
an act of pure malice by one business competitor
against another does not, without more, state a claim
under the federal antitrust laws,” rejecting similar
efforts to use antitrust law to enforce principles of
“fairness.”* It may therefore be useful to reframe
the question from whether self-preferencing is
“unfair” and harms certain competitors to whether

it leads to worse outcomes for consumers. Do self-
preferencing behaviors lead to reduced output,
higher prices, reduced innovation, or lowered
product quality?

Critics of proposed remedies of self-preferencing
for digital platforms argue that allegedly self-
preferencing behaviors need to be evaluated on a
case-by-case basis to see whether unfair practices
are being used in an anticompetitive manner to
eliminate threats to the platform itself, monopolize a
downstream market, or exclude named competitors
from a downstream market, all of which could be
rightfully deemed unlawful and anticompetitive.
Some have argued that blanket regulations requiring
uniform treatment for all sellers on a platform,

such as Mandated Neutrality Standards, would

not promote any inherent standards of fairness

or efficiency, and could lead to economically
intrusive outcomes and damage to consumers,*¢ and
generally ignore that there is nothing automatically
economically efficient about uniformity.*” As such,
they argue that economic harm arises only when

unfair practices are used to support anticompetitive
conduct, and that there is no economic harm from
unfair practices in and of themselves.

[Il. WHAT ECONOMICS TEACHES US ABOUT
SELF-PREFERENCING

Older economic tools and more recent research
provide relevant tools for the analysis of self-
preferencing behaviors by digital platforms.

We start with the most classical framework of
analysis, that of vertical integration, with the
related concepts of the “elimination of double
marginalization” and “raising rivals’ costs,”

which provide a helpful model to understand

the incentives of digital platforms. Compared to
traditional firms, a strategy of raising rivals’ costs
goes directly against a platform’s business model
and can endanger its profitability. We then look
into more recent economic research, still in its
early days, which has focused on the positive and
negative welfare implications of self-preferencing
by digital platforms and, in particular, the potential
impact of proposed regulations that would affect
platforms’ ability to operate in dual mode. This
research offers mixed findings, suggesting the need
for a careful and case-by-case approach.

A. DIGITAL PLATFORMS AS VERTICALLY
INTEGRATED FIRMS: ELIMINATING DOUBLE
MARGINALIZATION OR RAISING RIVALS’
COSTS?

Traditional economic theory of vertical mergers and
vertical integration can provide a useful framework
to study firms that operate in dual mode. This is
because digital platforms can be viewed as vertically
integrated firms when they decide to operate in
dual mode. For instance, Nintendo operates the
Nintendo eShop, a digital platform where Nintendo
publishes its own games for users to purchase.

As such, Nintendo produces and sells games (the
“downstream market”), but also operates the
distribution network where these games are sold
(the “upstream market”).
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Economists and regulators have long understood
that, in certain conditions, vertical integration

can have procompetitive effects by incentivizing
firms to lower final prices consumers, through

the “elimination of double marginalization.” This is
because, absent integration, if firms have market
power, they will price goods above marginal cost
in both the upstream and downstream market,
and final consumers pay a price that includes

both markups. However, when firms are vertically
integrated, the firm has access to inputs at marginal
cost, leading to lower prices, and the elimination
of one of the two markups.¢® The implication here
is that digital platforms may be able to eliminate
double marginalization and benefit consumers
through lower prices when they introduce their
own products.

On the other hand, because digital platforms
operate in the upstream market, as intermediaries,
they can potentially influence the costs faced by
third-party sellers to distribute, or even produce,
goods and services in the downstream market.
Following the example above, as third-party
developers can publish their games and content
on Nintendo eShop, Nintendo decides how much
it costs to publish games in its platform and it can
make coding on its platform more or less easy.

Economists have studied these situations under

the model of “raising rivals’ costs,” when a vertically
integrated entity, in this case a digital platform, has
the ability and an incentive to raise the costs of third-
party sellers in order to benefit their own products
and services downstream. Under this theory, the
digital platform would lose profits in the upstream
market, but it could make its own products more
attractive in the downstream market by forcing
competitors to increase downstream price, or even
leave the market entirely. For example, Nintendo
could decide to increase the cost of publishing third-
party games on Nintendo eShop, which would make
the platform less attractive to third-party sellers,
and lower profits of Nintendo eShop, in order to
drive more users towards Nintendo games.
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However, compared to traditional one-sided
businesses, digital platforms might have lower
incentives to raise rivals’ costs. This is because
raising rivals’ costs would be profitable only if

the increase in profits in the downstream market
were larger than the losses suffered by making

the platform less attractive, and digital platforms
create most of their value by facilitating interactions
between buyers and sellers in the platform.

With digital platforms, not only would third-

party developers be less likely to publish games

for Nintendo, but the Nintendo platform would
become less attractive to consumers as well, making
the platform even less valuable for third-party
developers. Such a downward spiral is the result of a
defining characteristic of digital platforms—indirect
network effects—which implies that the more sellers
the platform is able to attract, the more attractive
the platform becomes to buyers. Similarly, the

more buyers there are using the platform, the more
attractive it becomes to sellers.

More generally, actions and behaviors that
decrease the attractiveness of the platform for
third-party sellers (e.g., raising costs) would reduce
the value of the digital platform to buyers, and
conversely actions and behaviors that decrease

the attractiveness of the platform for buyers

(e.g., showing them inferior products, deterring
innovation or entry) would reduce the value of the
platform to third-party sellers, potentially creating
a destructive loop that would lead to a platform less
valuable for both sides. Those dynamics therefore
limit the incentives to raise rivals’ costs, compared to
a traditional framework.

B. NEW INSIGHTS

Over the last couple of years, economists have
started studying the competitive effects of so-called
self-preferencing behaviors. They have analyzed
how such behaviors would affect consumer surplus
and welfare in a variety of contexts and modelled
the effects of proposed remedies and regulations.
While this research is still nascent, its results are so
far mixed and ambiguous overall. Such ambiguity
reflects that the effects of self-preferencing on



competition are not obvious and may vary on a
case-by-case basis. They also suggest that blanket
regulations could have unintended consequences, as
the risk of benefiting competitors but not consumers
is substantial.

Considering different types of self-preferencing,
Gilbert (2021) models the effect of a structural
or functional separation of a marketplace from
its downstream activities. He finds that, from

a theoretical perspective, such remedies have
“complicated welfare effects.”’

From an empirical perspective, most of this new
strand of literature has focused on the competitive
effects of platforms operating in dual mode. For
instance, in a 2021 working paper, Lee and Musolff
find that while Amazon displays its own products
above those of third-party sellers in its marketplace,
doing so results in greater consumer welfare
because consumers do prefer those products.”®

As aresult, Amazon’s higher ranking of its own
products reduces search costs and increases price
competition. The authors also caution that in the
long run, such increased price competition could
reduce entry in the market. Another working paper,
Lam (2022), creates a model in which a platform
operating in dual mode ranks its products randomly
on its marketplace.”* Using Amazon data, Lam
similarly finds that a random ranking of Amazon’s
products would decrease consumer welfare,
reflecting that the current ranking is beneficial

to consumers. Lam further finds that preventing
Amazon from operating in dual mode would increase
third-party seller profits but decrease consumer
welfare due to reduced price competition.

Others are more cautious or offer ambiguous
results. For instance, De Corniere and Taylor (2019)
find that whether self-preferencing on search
results benefits or harms consumers depends

on how the incentives of the consumers and the
platform align.”? A recent working paper by Devesh
Raval, Deputy Director at the FTC, documents
Amazon’s self-preferencing behavior in its choice of
default merchant for the Amazon Buy Box, favoring
products fulfilled and shipped by Amazon over

third-party sellers, and discusses how different
remedies could affect consumer surplus.”® Raval
argues for a separation of Amazon'’s platform, its
retail service, and its fulfilment service, over a ban
on self-preferencing, which is hard to identify, but
warns that the former policy “would remove any
efficiencies generated from vertical integration,
which could lead to higher prices or worse quality
for consumers.” Last, Hagiu et al. (2021) show that
while a ban on dual mode would benefit third-party
sellers, it would often harm consumer and reduce
total welfare.”

Researchers have also studied the effect of remedies
preventing platforms from relying on data from
third-party sales to introduce their own private label
products. Madsen and Vellodi (2022), based on a
theoretical model, find that a ban on this type of self-
preferencing behavior would have mixed effects: It
would stimulate innovation in product categories
where there is “significant upside demand potential,”
but it would reduce innovation otherwise.” They
instead argue for “data patents,” which would limit
the platform’s ability to use third-party sales data for
a limited time instead.

[V. CONCLUSION

Self-preferencing behaviors by digital platforms
are, and are expected to continue to be, a topic

of focus to both regulators and economists.

While these types of behaviors are commonplace
across non-digital businesses, the ability of digital
platforms to favor their own products has become
a focus of legislators and regulators in recent years,
and legislation and regulations aimed at curbing
such conduct have passed and will continue to

be considered in many countries. This expanded
focus and these shifting regulatory regimes

have sparked new focus by economists trying to
understand the potential impact of regulating
these platforms. A review of this literature advises
caution, as no consensus has been reached on
whether limiting platforms’ ability to self-preference
would benefit consumers, and a careful analysis of
both the static and dynamic impact of proposed
legislation is advised. This is because, oftentimes,
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digital platforms provide goods and services that
consumers enjoy, and because these platforms, by
nature, are able to bring together buyers and sellers,
facilitate interactions, reduce search costs, and
reduce prices through intense competition.
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EPIC V. APPLE: AMICUS BRIEF
OF THE STATE OF CALIFORNIA'IN
SUPPORT OF NEITHER PARTY

Written by Kathleen Foote, Paula Blizzard, Shira Hoffman, Robert B. McNary, and Brian D. Wang

The State of California recently filed an amicus brief
regarding California’s Unfair Competition Law (UCL)
in the Epic v. Apple appeal pending before the Ninth
Circuit. In that dispute between game developer Epic
and app store owner Apple, the trial court found that
Apple’s app-related policies did not violate federal

or state antitrust laws, but one of those policies—
Apple’s anti-steering policy—did violate the UCL.
The Attorney General of California enforces the

UCL and regularly brings actions in the name of the
People under the statute to protect consumers and
competition, and California has a strong interest in
the UCLs proper interpretation and development.
Accordingly, to assist the Ninth Circuit, the State
submitted the following amicus brief focused on the
“unfair” prong of the UCL.

The amicus brief discusses the history and
development of the UCL, the current UCL tests
recognized by the California Supreme Court, the
relation of the UCL to federal and state antitrust
laws, and the appropriate scope of injunctive relief
when a plaintiff establishes a violation of the “unfair”
prong. The amicus brief does not support either
party in the Epic v. Apple case, nor does it take a
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position on whether the judgment below should be
affirmed or reversed.

|. BRIEF OF THE STATE OF CALIFORNIA
AS AMICUS CURIAE IN SUPPORT OF
NEITHER PARTY

A. INTEREST OF AMICUS

The State of California has a strong interest in

the proper interpretation and development of its
Unfair Competition Law (UCL), Cal. Bus. & Prof.
Code § 17200 et seq., which is among the State’s
most important consumer protection and business
regulation statutes.! The Attorney General of
California enforces the UCL and regularly brings
actions in the name of the People under the statute
to protect consumers and competition.

Apple’s cross-appeal raises issues related to the
proper application of the UCL. The district court
found that Apple’s anti-steering provisions violated
the UCL, while at the same time concluding that
Epic had not established that Apple’s conduct



violated the federal Sherman Act or California’s
Cartwright Act. Based on Apple’s UCL violation,
the district court enjoined Apple from enforcing its
anti-steering polices. After the district court denied
Apple’s motion for a stay of the injunction pending
appeal, Apple renewed its motion for a stay in this
Court, which the Court granted on December 8,
2021, citing City of San Jose v. Office of the Comm’r of
Baseball, 776 F.3d 686, 691-92 (9th Cir. 2015) and
Chavez v. Whirlpool Corp., 93 Cal. App. 4th 363, 375
(2001). Among the issues before the Court are the
appropriate scope of the UCLs “unfair” prong and
the availability of injunctive relief under California
law against a California company.

To assist the Court in deciding this matter, the State
submits this brief focused on the “unfair” prong

of the UCL. In particular, the State will discuss the
history and development of the UCL, the current
UCL tests recognized by the California Supreme
Court, the relation of the UCL to federal and

state antitrust laws, and the appropriate scope

of injunctive relief when a plaintiff establishes a
violation of the “unfair” prong. The State’s legal
analysis is based on the Attorney General’s expertise
and experience as the chief enforcer of California
antitrust and unfair competition laws. This brief
does not support either party or take a position on
whether the judgment below should be affirmed or
reversed. The State’s arguments on the limited issues
addressed in this brief do not indicate agreement

or disagreement with the trial court’s rulings on
other issues, or with any other party’s arguments on
those issues.

B. SUMMARY OF ARGUMENT

I. As a broad and equitable statute, the UCL provides
courts with discretion to identify and prohibit unfair
conduct. This authority is essential to business
regulation and consumer protection in California,
and a proper understanding of the UCL is essential
to the resolution of this case.

First, the UCL creates a broad equitable standard
that enables courts to redress myriad forms of
unfair, unlawful, or fraudulent business behavior. In

operation for almost a century, the UCL expanded
traditional elements of the unfair competition tort
both to cover more types of conduct and to protect
consumers in addition to competitors.

Second, the California Supreme Court has identified
three tests governing the “unfair” prong of the

UCL: a balancing test; a test that asks whether

the finding of unfairness was “tethered” to a
legislatively declared policy or proof of some actual
or threatened impact on competition; and a three-
part test borrowed from the test used to determine
unfairness under Section 5 of the Federal Trade
Commission (FTC) Act. While the balancing test is
the traditional standard, the California Supreme
Court has held that the tethering test applies in

an action by a competitor alleging anticompetitive
practices. Importantly, that Court has not endorsed
a single universal test for all claims under the “unfair”
prong.

Third, as the district court recognized below, a UCL
plaintiff need not establish a concurrent antitrust
violation. Chavez and San Jose are not to the contrary.
Those cases recognized a safe harbor under the UCL
for conduct affirmatively authorized by law, but that
exception does not apply when no source of law
affirmatively authorizes conduct being challenged
under the UCL.

Fourth, the California Supreme Court has not
required the strictures of a typical antitrust analysis
when evaluating conduct for unfairness under the
UCL. Trial courts are free to consider a variety of
factors. Those factors include limits on the free flow
of price information, which the California Supreme
Court has explicitly recognized as anticompetitive.

Il. The UCL does not allow a California company

to avail itself of the privileges of California law
while simultaneously violating California law in its
interactions with individuals or entities located

in other States. Courts do not contravene the
dormant Commerce Clause when they enforce that
prohibition against a California company.
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l1l. Finally, if this Court is unsure about any questions
of UCL interpretation, this Court should certify
those questions to the California Supreme Court.

C. ARGUMENT

1. THIS COURT'S ANALYSIS SHOULD BE INFORMED BY A
PROPER UNDERSTANDING OF THE UCL

a. THE CALIFORNIA LEGISLATURE ENACTED THE
UCL TO ADDRESS A BROAD RANGE OF WRONGFUL
BUSINESS CONDUCT

California’s Unfair Competition Law imposes “broad”
and “sweeping” prohibitions against unfair, unlawful,
or fraudulent business acts or practices. Cel-Tech
Commc'ns, Inc. v. L.A. Cellular Tel. Co., 20 Cal. 4th 163,
180 (1999); see Cal. Bus. & Prof. Code § 17200 et
seq. In enacting the statute, the Legislature sought
“to protect both consumers and competitors by
promoting fair competition in commercial markets
for goods and services.” Kwikset Corp. v. Superior
Court, 51 Cal. 4th 310, 320 (2011). The UCL thus
authorizes courts to use their equitable power to
combat the varied forms of unfair practice that “may
run the gamut of human ingenuity and chicanery.”
People ex rel. Mosk v. Nat’l Research Co., 201 Cal. App.
2d 765,772 (1962).

The UCL originated in 1887 in California Civil Code
Section 3369 to enforce basic rules of “common
honesty and accepted business ethics.” See, e.g.,
Hesse v. Grossman, 152 Cal. App. 2d 536, 540 (1957).
The Legislature expanded Section 3369 in 1933 to
authorize courts to enjoin “unfair practices.” See
Krause v. Trinity Mgmt. Servs. Inc., 23 Cal. 4th 116,
129 (2000). Section 3369 authorized injunctive
relief against “any person performing or proposing
to perform an act of unfair competition,” where
injunctive relief could be pursued by the Attorney
General and others. Cal. Civ. Code § 3369(2) (1933)
(as amended by 1933 Cal. Stat. ch. 953, § 1 at 2482).
The modern UCL is broader than the original 1887
version, extending to consumers the protection
once afforded only to direct competitors. Barquis

v. Merch. Collection Ass'n, 7 Cal. 3d 94, 109 (1972).
“With passage of time and accompanying epochal
changes in industrial and economic conditions,
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the legal concept of unfair competition broadened
appreciably ... partly by the flexibility and breadth
of relief afforded by equity, and partly by changing
methods of business and changing standards of
commercial morality.” Nat'l Research, 201 Cal. App.
2d at 770.

The UCL provides law enforcers a broad and
flexible tool for combating unfair business practices
harming competitors or consumers. See, e.g., id. at
770-72; see generally Thomas A. Papageorge, The
Unfair Competition Statute: California’s Sleeping Giant
Awakens, 4 Whittier L. Rev. 561, 564-65 (1982).
Indeed, California courts have recognized that

the Legislature intentionally framed the UCL in
broad language to address the innumerable “new
schemes which the fertility of man’s invention would
contrive.” American Philatelic Soc’y v. Claibourne, 3
Cal. 2d 689, 698 (1935); accord, e.g., Cel-Tech, 20

Cal. 4th at 181. As the Claibourne court observed:
“When a scheme is evolved which on its face violates
the fundamental rules of honesty and fair dealing,

a court of equity is not impotent to frustrate its
consummation because the scheme is an original
one....[A]n equity court must not lose sight, not
only of its power, but of its duty to arrive at a just
solution of the problem.” 3 Cal. 2d at 698-99.

The California Supreme Court has rejected narrower
interpretations of the UCL, instead endorsing the
view that that the California Legislature intended

the UCLs “sweeping language to permit tribunals

to enjoin on-going wrongful business conduct in
whatever context such activity might occur.” Barquis,
7 Cal. 3d at 111. The Court has even noted that
“whenever the Legislature has acted to amend the
UCL, it has done so only to expand its scope, never
to narrow it.” Stop Youth Addiction, Inc. v. Lucky Stores,

17 Cal. 4th 553, 570 (1998).?

The modern UCL has three prongs: “unfair”
(addressed herein) as well as “unlawful” and
“fraudulent.” In re Tobacco Il Cases, 46 Cal. 4th 298,
311 (2009); see Cal. Bus. & Prof. Code § 17200.

In keeping with its history, the “unfair” prong has
been interpreted to be “intentionally broad, thus
allowing courts maximum discretion to prohibit new



schemes to defraud.” State Farm Fire & Cas. Co. v.
Superior Court, 45 Cal. App. 4th 1093, 1103 (1996).
For almost 100 years, the California Supreme Court
has endorsed broad discretion under the UCL to trial
courts, noting that “[ilt is difficult indeed to draw the
line” between acceptable and illegitimate methods of
competition, but nonetheless firmly entrusting that
line-drawing exercise to the trial court’s discretion.
See Fidelity Appraisal Co. v. Federal Appraisal Co., 217
Cal. 307,314 (1933).

While the UCL does not authorize courts to “simply
impose their own notions of the day as to what is
fair or unfair,” it “undeniably establishes ... a wide
standard to guide courts of equity’” because “the
Legislature evidently concluded that a less inclusive
standard would not be adequate.” Cel-Tech, 20 Cal.
4th at 181 (quoting Barquis, 7 Cal. 3d at 111-12).
California courts thus have long held that each

UCL case must be analyzed based on its particular
facts and circumstances: “no inflexible rule can be
laid down as to what conduct will constitute unfair
competition. Each case is, in a measure, a law unto
itself.” Pohl v. Anderson, 13 Cal. App. 2d 241, 242
(1936). Instead of a narrowly defined rule, the UCL
empowers the court with broad equitable authority
to redress a scheme that “violates the fundamental
rules of honesty and fair dealing.” Barquis, 7 Cal. 3d
at 112 (quoting Claibourne, 3 Cal. 2d at 698-99).

. THE CALIFORNIA SUPREME COURT HAS IDENTIFIED
THREE TESTS TO DETERMINE WHETHER CONDUCT
VIOLATES THE UCL'S "UNFAIR" PRONG

Within the historical broad equitable reach of the
UCL, there are three tests that guide trial courts in
applying the UCL unfair prong: the balancing test,
the tethering test, and the FTC test.

Before the Cel-Tech decision in 1999, courts

applied a “balancing” test in both consumer and
competitor cases. That test requires a court to
determine whether a business practice or act

is unfair by “examination of the impact of the
practice or act on its victim balanced against the
reasons, justifications and motives of the alleged
wrongdoer. In brief, the court must weigh the utility
of the defendant’s conduct against the gravity of

the harm to the alleged victim.” Progressive W. Ins.
Co. v. Superior Court, 135 Cal. App. 4th 263, 285
(2005) (internal quotation marks omitted). Cel-Tech
makes clear that this test is no longer appropriate
in UCL actions brought by competitors alleging
anticompetitive conduct, 20 Cal. 4th at 186-87,
but the test continues to be applied in consumer
cases, see, e.g., Progressive W. Ins. Co., 135 Cal. App.
4th at 286 (concluding that “the balancing test
should continue to apply in consumer cases...
because consumers are more vulnerable to unfair
business practices than businesses and without the
necessary resources to protect themselves from
sharp practices”).

In Cel-Tech, the California Supreme Court articulated
what has come to be known as the “tethering” test.
20 Cal. 4th at 180. The Court held that “any finding
of unfairness to competitors under [the UCL] be
tethered to some legislatively declared policy or
proof of some actual or threatened impact on
competition.” Id. at 186-87 (emphasis added). The
Court explained that when a plaintiff brings a UCL
claim alleging injury from a direct competitor’s
“unfair” act or practice, the word “unfair” means
“conduct that threatens an incipient violation of an
antitrust law, or violates the policy or spirit of one

of those laws because its effects are comparable to
or the same as a violation of the law, or otherwise
significantly threatens or harms competition.” Id.

at 187. As the Court recently reaffirmed, however,
Cel-Tech holds only that the tethering test applies in
“an action by a competitor alleging anticompetitive
practices.” Nationwide Biweekly Admin., Inc. v. Superior
Court, 9 Cal. 5th 279, 303 (2020).

Finally, instead of the tethering test or the balancing
test, a handful of California appellate courts have
borrowed the test used to evaluate conduct for
unfairness under Section 5 of the FTC Act, 15
U.S.C. § 45(n), when interpreting the UCL. That
test requires “(1) the consumer injury must be
substantial; (2) the injury must not be outweighed
by any countervailing benefits to consumers or
competition; and (3) it must be an injury that
consumers themselves could not reasonably have
avoided.” Drum v. San Fernando Valley Bar Ass'n, 182
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Cal. App. 4th 247,257 (2010) (internal quotation
marks and citation omitted).

The California Supreme Court recently observed
that “[i]n the years since Cel-Tech, a split of authority
has developed in the Courts of Appeal with regard to
the proper test for determining whether a business
practice is unfair under the UCL in consumer cases,
with appellate decisions adopting three different
tests for determining unfairness in the consumer
context.” Nationwide Biweekly Admin., 9 Cal. 5th at
303; see also Zhang v. Superior Court, 57 Cal. 4th 364,
380 at n.9 (2013) (collecting cases).® The California
Supreme Court has not yet adopted a particular
test to govern UCL consumer cases. For its part, the
Ninth Circuit has declined to apply the FTC test with
respect to anti-consumer conduct when analyzing
the UCL's unfairness prong. Lozano v. AT&T Wireless
Servs., Inc., 504 F.3d 718, 736 (9th Cir. 2007).

C. AUCLPLAINTIFF NEED NOT ESTABLISH A CONCURRENT
VIOLATION OF ANTITRUST LAW

i.  CALIFORNIA SUPREME COURT PRECEDENT RECOGNIZES
THAT CONDUCT MAY VIOLATE THE UCL WITHOUT
VIOLATING ANTITRUST LAW

The California Supreme Court has held that conduct
can be unfair under the UCL without being unlawful
under any other law: “The statutory language
referring to ‘any unlawful, unfair or fraudulent’
practice (italics added) makes clear that a practice
may be deemed unfair even if not specifically
proscribed by some other law.” Cel-Tech, 20 Cal. 4th
at 180 (internal quotations omitted). Instead, for

an “unfairness” case under Cel-Tech, a plaintiff must
show harm to competition or a significant threat

of such harm. See 20 Cal. 4th at 187. That standard
supports “a major purpose” of the UCL: “the
preservation of fair business competition.” Id. at 180
(quoting Barquis, 7 Cal. 3d at 110).

Cel-Tech made clear that finding a defendant’s
conduct “unfair” in the absence of a violation of any
other law should require more than a disgruntled
competitor, and identified three such potential
circumstances, each of them explicitly designed
with fair competition in mind. First, “unfair” could
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mean conduct that “threatens an incipient violation
of the antitrust laws.” Cel-Tech, 20 Cal. 4th at 187.
Second, “unfair” could mean violating the “policy

or spirit” of the antitrust laws, because the “effects
are comparable or the same.” Id. And finally, “unfair”
could mean conduct that “otherwise significantly
threatens or harms competition.” Id. All three of
these formulations expressly contemplate that
conduct may be actionable under the UCL even if it
does notrise to the level of an antitrust violation.

Cel-Tech recognized that the California Legislature
intended for the UCL “to permit tribunals to enjoin
on-going wrongful business conduct in whatever
context such activity might occur ... precisely to
enable judicial tribunals to deal with the innumerable
new schemes which the fertility of man’s invention
would contrive.” Id. at 181. A focus of the UCL is fair
competition, and in order to reach novel or unique
types of unfair business conduct, the statute is
expressly intended to be broader and more flexible
than antitrust statutes. The UCL and the antitrust
laws provide cumulative remedies by design. People
v. Nat'l Ass'n of Realtors, 120 Cal. App. 3d 459, 473-74
(1981); see Cal. Bus. & Prof. Code § 17205 (“Unless
otherwise expressly provided, the remedies or
penalties provided by this chapter are cumulative to
each other and to the remedies or penalties available
under all other laws of this state.”).

At the same time, Cel-Tech acknowledged that the
UCLs unfair prong is not a license for courts to
pursue their own policy agendas. “Although the
unfair competition law’s scope is sweeping, it is
not unlimited. Courts may not simply impose their
own notions of the day as to what is fair or unfair.”
Cel-Tech, 20 Cal. 4th at 185. That consideration, the
Court explained, made it appropriate to “devise a
more precise test for determining what is unfair
under the unfair competition law” in actions
brought by competitors alleging anticompetitive
conduct. Id. Therefore, although Cel-Tech held that
“unfair” can mean something less than an antitrust
violation, the last 20 years have not seen a rush

of trial courts finding anticompetitive unfairness
without concurrent unlawfulness. To the contrary,
state and federal courts have exercised sound



discretion in making such findings only when
circumstances warrant.

The State has identified two published opinions
since Cel-Tech in which a federal court within the
Ninth Circuit allowed a UCL unfairness claim alleging
anticompetitive conduct to proceed without a
concurrent unlawful claim. In Sun Microsystems,

Inc. v. Microsoft Corp., 87 F. Supp. 2d 992, 999 (N.D.
Cal. 2000) the court held that “Cel-Tech appears

to distinguish the proof required in cases by a
competitor alleging ‘unfair’ anticompetitive business
practices from claims by competitors or consumers
for ‘fraudulent’ or ‘unlawful’ business practices or
‘unfair, deceptive, untrue or misleading advertising.”
After Microsoft licensed Sun’s Java technology

and then extended it to have deliberate “strategic
incompatibilities” with Sun’s original version,

the court issued a preliminary injunction against
Microsoft under the unfair prong of the UCL, despite
recognizing that “[t]here has been no showing that
Microsoft has engaged in any fraudulent business
practice or scheme or that it violated some specific
statutory proscription.” Id. at 995, 999. In Watson
Labs., Inc. v. Rhone-Poulenc Rorer, Inc., 178 F. Supp. 2d
1099, 1117-19 (C.D. Cal. 2001), the court ruled that
a UCL unfairness claim regarding a pharmaceutical
supply contract can proceed “beyond the pleading
stage” when “Plaintiff . . . sufficiently alleg[es] that
Defendants’ actions were ‘unfair’” even though
“Plaintiff does not assert that any of Defendants’
actions were ‘unlawful’ or ‘fraudulent.” The

court went on to grant summary judgment to the
defendant when the plaintiff was unable to show
that the alleged unfair conduct resulted in reduced
supply of medication or prices above competitive
levels. Id. at 1119.

Thus, while a violation of the UCL’s “unfair” prong will
frequently involve a concurrent violation of antitrust
statutes or other laws, that is not uniformly true.

ii. THE "SAFE HARBOR" RULE APPLIES AT MOST TO
CONDUCT THAT IS EXPRESSLY PRECLUDED FROM
ANTITRUST LIABILITY

The California Supreme Court has recognized that
“Iwlhen specific legislation provides a ‘safe harbor,

plaintiffs may not use the general unfair competition
law to assault that harbor.” Cel-Tech, 20 Cal. 4th at
182. The California Supreme Court has emphasized,
however, that the “safe harbor” rule is narrow. To
“bar a UCL action, another statute must absolutely
preclude private causes of action or clearly permit
the defendant’s conduct.” Zhang, 57 Cal. 4th at
379-80 (citing Stop Youth Addiction, 17 Cal. 4th at
565-66 and Cel-Tech, 20 Cal. 4th at 182-83). In
other words, a defendant seeking to invoke the “safe
harbor” rule “must show that a statute ‘explicitly
prohibit[s] liability for the defendant’s acts or
omissions, or ‘expressly precludes an action based
on the conduct.” Klein v. Chevron U.S.A., Inc., 202 Cal.
App. 4th 1342, 1379 (2012) (quoting Krumme, 123
Cal. App. 4th at 940 n.5 and Chavez, 93 Cal. App.
4th at 374). “To forestall an action under the unfair
competition law, another provision must actually
‘bar’ the action or clearly permit the conduct. There
is a difference between (1) not making an activity
unlawful, and (2) making that activity lawful.” Cel-
Tech, 20 Cal. 4th at 183.

The California Court of Appeal has applied that safe-
harbor principle to certain longstanding antitrust
doctrine that has been recognized by the federal
courts. In Chavez, the plaintiff challenged a minimum
resale price agreement that the court deemed to

be unilateral manufacturer conduct “permissible
under the Colgate doctrine,” which dates back over a
century. 93 Cal. App. 4th at 367 (citing United States
v. Colgate & Co., 250 U.S. 300 (1919)). Chavez held
that the defendant’s Colgate-compliant pricing policy
was affirmatively permitted under the antitrust laws
and the claims were accordingly subject to demurrer.
Id. In accordance with Cel-Tech, the Chavez court

did “not hold that in all circumstances an ‘unfair’
business act or practice must violate an antitrust law
to be actionable under the unfair competition law.”
Chavez, 93 Cal. App. 4th at 376. Rather, the court
held that conduct that was “deemed reasonable

and condoned under the antitrust laws” could not
satisfy the “unfair” prong of the UCL. Id. Thus, the
appeals court held that conduct that was expressly
precluded from antitrust liability would in essence
be granted a safe harbor under the UCL.

COMPETITION, FALL 2022 | 49



San Jose likewise involved conduct that was deemed
to qualify for the safe-harbor rule because it was
expressly precluded from antitrust liability—in that
case, by baseball’s longstanding exemption from the
antitrust laws. See 776 F.3d at 691-92. In San Jose,
this Court explained that “[o]ur analysis is governed
by three Supreme Court cases decided over the
course of half a century; taken together, they set

the scope of baseball’s exemption from the antitrust
laws.” Id. at 688-89.4 Similar to Chavez, San Jose holds
that an express exemption of this kind qualifies for
the safe-harbor rule and the claims were subject to a
motion to dismiss. Id. at 691-92.

But neither of these cases stand for the proposition
(suggested in an unpublished decision from this
Court) that “a finding that the conduct is not an
antitrust violation precludes a finding of unfair
competition,” LiveUniverse, Inc. v. MySpace, Inc., 304
F. App’x 554, 557 (9th Cir. 2008). That reading is
overbroad and cannot be squared with California
Supreme Court precedent.

Furthermore, a failure of proof with respect to a
plaintiff’s companion antitrust violation does not
grant the defendant a safe harbor from the UCL.
Chavez and San Jose were both decided at the

initial pleading stage, where the courts held that

as a matter of law, no such antitrust claim could be
stated and thus the UCL “unfair” claim based on
same conduct should also be dismissed. San Jose, 776
F.3d at 688; Chavez, 93 Cal. App. 4th at 367; see also
LiveUniverse, 304 F. App’x at 555-56. Chavez and San
Jose do not address a situation where an antitrust
claim could have been proven, but the plaintiff failed
to carry that burden. The broad equitable reach of
the UCL is expressly designed to allow a trial court
to find a UCL violation where it finds anticompetitive
effects but not necessarily a violation of the antitrust
laws. As discussed above, the California Legislature
specifically intended for the UCL to empower courts
with broad equitable authority to redress schemes
that “violate the fundamental rules of honesty and
fair dealing.” Barquis, 7 Cal. 3d at 112. Such flexibility
is needed to “enable judicial tribunals to deal with
the innumerable new schemes which the fertility of
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man’s invention would contrive.” Cel-Tech, 20 Cal. 4th
at 181.

d. NOTHING IN CALIFORNIA SUPREME COURT PRECEDENT
REQUIRES APPLYING SPECIFIC METHODS FROM
ANTITRUST ANALYSIS TO UCL CLAIMS AND COURTS ARE
FREE TO CONSIDER A VARIETY OF FACTORS

The California Supreme Court has made clear that
the “unfair” prong of the UCL does not depend

on a finding that the conduct in question violates
antitrust law (or any other law). Accordingly, the UCL
does not require the type of quantitative analysis
commonly found in antitrust cases, such as the
highly technical “substitutability” analysis typically
required for establishing an antitrust product
market. See, e.g., 1-ER-59-61.

Indeed, it would be illogical for a competition law
that is expressly intended to be broader and more
flexible than antitrust statutes to have the exact
same limitations as those antitrust statutes. Such

a requirement in this category of UCL cases would
make Cel-Tech and its tethering test effectively

a nullity. It is clear that the California Supreme
Court did not intend such a result. Instead, UCL
actions “often concern a nuanced and qualitative
determination regarding whether a business
practice should properly be considered unfair or
deceptive within the meaning of the UCL” and “often
requir[e] the consideration of a variety of factors or
circumstances identified in prior cases in California
or other jurisdictions or in administrative guidelines
developed by the Federal Trade Commission or
other consumer protection administrative agencies.”
Nationwide, 9 Cal. 5th at 304. In exercising its
equitable powers, a trial court is free to consider
this “variety of factors” and is not constrained by
standard antitrust strictures and precedents.

Rather, as Cel-Tech explains, the UCL may reach
conduct that “violates the policy or spirit” of

the antitrust laws, even if there has not been

an evidentiary showing sufficient to make out
aformal antitrust violation. 20 Cal. 4th at 187.
Limits on the free flow of information—and in
particular price information—have been found to
have anticompetitive effects and be against public



policy under California law. In Oakland-Alameda
County Builders’ Exch. v. F. P. Lathrop Constr. Co., 4
Cal. 3d 354 (1971) (Lathrop), the California Supreme
Court explained that an agreement that “directly
interfere[d] with the free play of market forces” by
“imposl[ing] a rule of silence” was “no less stifling

to open price competition than [an] agreement not
to advertise.” Id. at 363-64 (citing United States

v. Gasoline Retailers Ass'n, 285 F.2d 688 (7th Cir.
1961)); see also, e.g., Marks v. Loral Corp., 57 Cal. App.
4th 30, 53 (1997) (“[T]he use of price is basic to

any functioning economic system, and marks the
classical difference between a command and a free
market economy.”).

Lathrop involved an agreement that forbade
subcontractors from submitting bids to general
contractors outside of the builder’s exchange
bidding process and prevented general contractors
from seeing sealed bids from subcontractors until
the bidding process ended. 4 Cal. 3d at 359-60.

The California Supreme Court determined that

the builder’s exchange’s restrictions on the flow of
price information had an anticompetitive effect and
violated public policy, since “public interest requires
free competition so that prices be not dependent
upon an understanding among suppliers of any given
commaodity, but upon the interplay of the economic
forces of supply and demand’” and “economic forces
of supply and demand’ can have little impact on a
bidding system which is conducted in secrecy and
which leaves general contractors no alternative but
to accept the lowest bids submitted through the
Depository or withdraw from the bidding.” Id. at
363-64 (quoting Speegle v. Board of Fire Underwriters,
29 Cal. 2d 34,44 (1946)).

The U.S. Supreme Court’s analysis of a credit-card
company’s anti-steering provisions under the federal
Sherman Act in Ohio v. American Express, 138 S. Ct.
2274 (2018), has no direct relevance to the question
of whether another anti-steering provision would
violate the UCL. No California state law precedent
applies the novel holdings of the closely divided
American Express Court to any analysis under the
Cartwright Act or the UCL, and there is no indication
that any California appeals court would be likely to

do so. “[S]limply because the [U.S.] Supreme Court
has changed course regarding the Sherman Act
does not mean the California Supreme Court will
regarding the Cartwright Act.” Darush v. Revision LP,
No. CV 12-10296 GAF AGRX, 2013 WL 1749539,
at *6 (C.D. Cal. Apr. 10, 2013). “Until the California
Supreme Court has given a persuasive indication
that it will, the Court cannot simply disregard” the
California Supreme Court’s existing precedent. Id.>
California courts have not held American Express to
be relevant for any analysis of anti-steering conduct
on platforms under the Cartwright Act or the UCL.

2. AN INJUNCTION PROHIBITING A CALIFORNIA COMPANY
FROM VIOLATING THE UCL IN INTERACTIONS WITH
OUT-OF-STATE CUSTOMERS IS CONSISTENT WITH THE
COMMERCE CLAUSE

The UCL authorizes California courts to enjoin
California companies from violating the statute

in their interactions with out-of-state customers,
thereby denying to California companies the

ability to injure others with “conduct emanat[ing]
from California,” Wershba v. Apple Computer, Inc.,

91 Cal. App. 4th 224, 243 (2001)%; see also In re
Tobacco Il Cases, 46 Cal. 4th at 312 (The UCLs focus
is “on the defendant’s conduct, rather than the
plaintiff’s damages, in service of the statute’s larger
purpose of protecting the general public against
unscrupulous business practices.”). An injunction
against a California company under the UCL limits
the anticompetitive behavior of the company within
the State, which can result in incidental benefits

to consumers and competitors elsewhere. See, e.g.,
Clothesrigger, Inc. v GTE Corp., 191 Cal. App. 3d 605,
616 (1987); Norwest Mortg., Inc. v. Superior Court, 72
Cal. App. 4th 214, 222-25 & n.13 (1999).

This approach is consistent with the Commerce
Clause, which “precludes the application of a state
statute to commerce that takes place wholly outside
of the State’s borders, whether or not the commerce
has effects within the State.” Healy v. Beer Inst., Inc.,
491 U.S. 324, 336 (1989) (emphasis added). Healy
concerned a state pricing-regulation statute that
restricted out-of-state commerce for the benefit of
its own state residents. See id. at 326-29. In contrast,
barring a California company from enforcing a
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contract that violates the UCL does not restrict
commerce “wholly outside” of California. Rather,
such an injunction would bar that company from
enforcing anticompetitive contract terms that arose
from decisions made at the company’s California
headquarters, have effect in California, and in many
cases are governed by California law. If the UCL
cannot apply to a California company’s interactions
with out-of-state customers, a company could avail
itself of the benefits of California law while using
California as a launching pad for anticompetitive acts
with effects in other States.

3. THIS COURT SHOULD CERTIFY TO THE CALIFORNIA
SUPREME COURT ANY NOVEL QUESTIONS REGARDING
THE UCL'S PROPER SCOPE AND INTERPRETATION

If this Court is uncertain about whether the district
court correctly applied the UCL, it should certify
that issue to the California Supreme Court, as
authorized by Rule 8.548 of the California Rules of
Court. This Court has recognized the importance of
deferring to the California Supreme Court regarding
the proper interpretation of the UCL, see Lozano,
504 F.3d at 736, and the California Supreme Court
should remain the foremost authority on the scope
and interpretation of the UCL.

If this Court believes that the UCL precedents
discussed above do not provide adequate guidance
to resolve this appeal, certification would be
appropriate because the UCL issues would be clearly
pivotal to the outcome of this appeal and would
involve an issue that no California Supreme Court
case has addressed. Murray v. BEJ Mins, LLC, 924 F.3d
1070, 1072 (9th Cir. 2019). Moreover, all relevant
considerations for ordering certification would be
met. These considerations include: (1) whether the
question is unresolved with important public policy
consequences; (2) whether the question is “new,
substantial and of broad application”; (3) whether
certification would overburden the state court; and
(4) “the spirit of comity and federalism.” Id. The UCL
is an important and far-reaching California statute,
making it appropriate for the California Supreme
Court to consider any novel state law questions in
the first instance. See Parents Involved in Cmty. Sch. v.
Seattle Sch. Dist. No. 1,294 F.3d 1085, 1092 (9th Cir.
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2002) (certifying questions to Washington Supreme
Court due to the “sensitivity and complexity of ...
state-law issues, and because of their significant
policy implications”). In such cases, the California
Supreme Court is often “better qualified” to answer
the question. See id.

In addition, the importance of the issue and the
spirit of comity and federalism would be served

by permitting the state court the opportunity to
resolve these important questions of California
state law. While this Court should be “[Jmindful of
the burgeoning caseload of the California Supreme
Court,” certification in this case would certainly
not be “presum[ing] to certify a run-of-the mill
case” to the California Supreme Court. Kremen v.
Cohen, 325 F.3d 1035, 1038 (9th Cir. 2003); see, e.g.,
Barnes-Wallace v. City of San Diego, 607 F.3d 1167,
1170 (9th Cir. 2010) (seeking certification where
case raised difficult questions of state law with
broad implications).

ll. CONCLUSION

The Court should ensure that the UCL is properly
applied in accordance with California law.

The State, through its Attorney General, files this amicus
brief pursuant to Rule 29(a)(2) of the Federal Rules of
Appellate Procedure.

2. The statute’s 2004 amendment, enacted by statewide
voter proposition, limited private plaintiff standing in
certain UCL cases, but did not modify the scope of
unfair practices covered by the law.

3. See Aleksick v. 7-Eleven, Inc., 205 Cal. App. 4th 1176,
1192 (2012) (public policy that is predicate for action
must be tethered to specific constitutional, statutory or
regulatory provisions); Ticconi v. Blue Shield of California
Life & Health Ins. Co., 160 Cal. App. 4th 528, 539 (2008)
(applying balancing test, but also examining whether
practice offends established public policy or is immoral,
unethical, oppressive, unscrupulous or substantially
injurious to consumers); Camacho v. Automobile Club
of Southern California, 142 Cal. App. 4th 1394, 1403
(2006) (consumer injury must be substantial, and neither
outweighed by countervailing benefits nor avoidable
by consumers); Progressive West Ins. Co. v. Superior



Court, 135 Cal. App. 4th 263, 285 (2005) (impact of the
act or practice on victim is balanced against reasons,
justifications and motives of the alleged wrongdoer).

Citing Fed. Baseball Club of Balt. v. Nat’l League of Prof’l
Baseball Clubs, 259 U.S. 200, 208 (1922); Toolson v. N.Y.
Yankees, Inc., 346 U.S. 356, 357 (1953); Flood v. Kuhn,
407 U.S. 258, 283-84 (1972).

See also In re Cipro Cases | & II, 61 Cal. 4th 116, 142
(2015) (“Interpretations of federal antitrust law are

at most instructive, not conclusive, when construing

the Cartwright Act, given that the Cartwright Act was
modeled not on federal antitrust statutes but instead on
statutes enacted by California’s sister states around the
turn of the 20th century.”)

Disapproved of on other grounds by Hernandez v.
Restoration Hardware, Inc., 4 Cal. 5th 260, 269 (2018).
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NVESTMENTS

NCREASING PRIVATE EQUITY
N HEALTF
QAISE ANTITRUST AND UNFAIR

CARE

BUSINESS PRACTICE CONCERNS

Written by Mary Mitchell*

|. INTRODUCTION

Changes in the regulation of U.S. financial markets
that began in the 1980s have allowed private equity
(PE) firms to thrive in the last few decades.? In that
time, PE investments in healthcare have increased
steadily, particularly since 2010.% PE firms now play
asignificant role in the ownership and management
of many U.S. healthcare facilities and providers. In
2018, PE funds were involved in 45% of mergers and
acquisitions in the healthcare sector.*

Whether private equity investment provides a net
benefit or net detriment to the long-term quality of
healthcare markets is the subject of much debate.
Supporters argue that PE acquisitions increase
efficiency and innovation for both doctors and
patients while maximizing returns for investors.
Medical practices can derive benefits from
consistent access to capital, including referrals from
other practices owned by the same PE firm.> As a
result, many physicians, especially those seeking

to spend less time on the administrative side of
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medicine, have actively sought out PE ownership for
their practices.

Despite these upsides, PE firms have come under
fire amid reports of staffing shortages,” cost hikes,
overreliance on cheap labor,® and pressure placed
on practitioners to treat more patients or perform
unnecessary procedures.’ Critics say that the PE
business model, which aims to buy, build, and sell on
a relatively quick timeline, is at odds with a patient-
focused approach to medical care and undermines
the doctor-patient relationship.*®

Relatedly, antitrust experts have raised concerns
that PE firms increase healthcare market
consolidation and engage in unfair business
practices, and that these tactics contribute to
cost and quality issues.!* As a result, a diverse set
of voices—including medical workers, patients,
and lawmakers—have called for greater scrutiny
of the ways that private equity can impact
healthcare markets.



Though it remains to be seen if this increased
attention will result in substantive shifts, some

signs of change are afoot. The Federal Trade
Commission (FTC) and Department of Justice (DOJ)
have expressed their commitment to getting to the
bottom of the issue and have indicated that they are
actively exploring ways to increase oversight for PE
deals.’2 California has also taken recent action, and a
bill to heighten reporting requirements is currently
under consideration in the California State Senate.’®

ll. BACKGROUND: PRIVATE
EQUITY STRUCTURE

Private equity firms establish a PE fund by
borrowing money from investors, managing 4.5
funds at a time on average.** During this time, PE
funds makes acquisitions that they then aim to

sell for a profit.’®> This cycle operates on a tight
timeline—a typical PE fund operates for ten years.t¢
PE funds are structured as limited partnerships,
with investors serving as limited partners and the PE
firm itself serving as general partner.'” The general
partner contributes 1-5% of a fund’s total capital,
limited partners contribute 20-30%,'® and around
70-80% of the fund is comprised of debt equity.*
U.S. tax policy incentivizes this model because
firms can deduct interest paid on debts from their
corporate income taxes.?°

After acquisition, PE firms have wide latitude to
make strategic changes that will increase their
profits in a sale.?! Firms exercise significant influence
over healthcare company leadership by appointing
the board of directors.?? Firm principals often
serve on the board themselves.?® Furthermore,
firms retain the power to fire the Chief Medical
Officer.?* Strategies employed by PE firms to
increase an acquisition’s value include merging

the acquisition with another company in the firm’s
portfolio, reducing staff, and negotiating increased
reimbursement rates with insurance companies.?’

When the time comes to sell a company—usually
within a timeframe of three to seven years?*—PE
firms will sell to a strategic acquirer, another PE fund,
or back to the acquired company; they can also take

the company public.?” Profits from the sale are then
distributed among the fund'’s partners. Provided
that a sale exceeds a certain threshold, the general
partner typically receives 20% of profits regardless
of the size on their own contribution.?® PE firms
therefore can maximize profits without relyingon a
substantial investment of their own money.?’

[Il. TRENDS IN PRIVATE EQUITY
INVESTMENT IN HEALTHCARE

Several factors make United States healthcare
markets attractive to private equity investors. The
United States spends more on healthcare than any
other country,®® and the rate of healthcare spending
is projected to grow at 5.5% per year through 2027.3!
An aging population and high rates of chronic illness
ensure continued need for care.?? Investors can

also rely on third-party spenders, including the
federal government, which contributes 40% of U.S.
healthcare spending.®® Additionally, the fragmented
nature of healthcare sectors and subsectors, as well
as ever-changing needs for technology, provides
fertile ground for PE’s “buy and build” strategy.3*

Private equity transactions are generally not subject
to reporting requirements unless they reach the
basic threshold set by the Hart-Scott-Rodino Act
(Section 7A of the Clayton Act),** which was $101
million for 2022.3¢ As a result, data about PE activity
relies on public announcements and proprietary
data from industry insiders and does not always
paint the full picture.’”

However, it is clear that PE firms have been making
healthcare acquisitions since the 1990s, and that
their investments have been steadily growing.*® In
2000, PE invested less than $5 billion in healthcare;
in 2018, it invested over $100 billion;* and 2021
saw the most PE deals in healthcare yet, with
investments totaling $194.5 billion.*® Overall PE
activity in healthcare has declined so far in 2022,
with $22.7 billion spent through May.*! Experts
say that inflation, rising interest rates, and the war
in Ukraine are to blame.*? Despite these speed
bumps, 2022 is on track to be a strong year by
historical standards.*?
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In addition to hospitals, nursing homes, and
pharmaceuticals, PE firms have made significant
acquisitions in physician staffing groups.**
Emergency medicine, anesthesiology, and

radiology were common acquisitions of the

2010s, while investments in single-specialty and
outpatient practices like dermatology, orthopedics,
ophthalmology, and emergency veterinary care have
emerged as recent targets.*

Most PE acquisitions operate in one of three ways:
leveraged buyouts (acquisitions made largely with
borrowed funds), add-ons (when a PE firm merges
an acquired company into another company in its
portfolio), or secondary buyouts (when one PE firm
sells to another).

Notably, add-ons are an increasingly prominent
acquisition strategy. Between the years 2000 to
2005, 40% of PE healthcare investments were
leveraged buyouts, while add-ons made up 26%
of investments, and secondary buyouts 15%.4

In contrast, between 2014 and 2019, 35% of

PE dollars spent on healthcare were add-ons,
34% were leveraged buyouts,*” and 23% were
secondary buyouts.*® Nearly three times as many
deals between 2013 to 2019 were add-ons versus
leveraged buyouts: 791 and 2,035, respectively.®

One explanation for the growth of add-ons is that
acquiring and selling larger organizations is harder
to pull off profitably within PE firms’ typical three-
to-seven-year timeline.>® The PE model incentivizes
add-ons because a “buy and build” strategy can
effectively increase a company’s value within a PE
fund’s ten-year lifespan.>* Add-ons are a particularly
popular strategy in physician staffing, where firms
acquire small companies that focus on specialty
practices and combine them into large-scale, multi-
specialty organizations that operate across the
United States.>?

Federal and state lawmakers have homed in on PE
involvement in healthcare after data revealed that
PE ownership results in more surprise billing to
patients, and that PE firms spent millions to defeat
legislation that would have protected patients
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against it.>¥54 Surprise billing has caused a major
outcry from struggling families and lawmakers.

As aresult, Congress initiated an investigation of
PE firms’ involvement in surprise billing practices
that culminated in the passage of the No Surprises
Act, which aims to protect consumers from
exorbitant bills.>>

Additionally, multiple studies have found that
hospitals acquired by PE firms tend to have higher
charge-to-cost ratios and higher income,>¢ and this
gap has grown over time.>” Health economists at
Yale University found that after PE-owned Envision
Healthcare Corporation took over staffing for

an emergency room, it nearly doubled the cost

of care.”® These numbers could indicate that PE-
owned hospitals are charging for more expensive
procedures than what was actually needed or
performed.>® One study found that PE ownership
increases the short-term mortality of Medicare
patients in nursing homes by 10%,%° despite billing
an average of 10% more per patient.®*¢2

IV. ATTENTION AT THE FEDERAL LEVEL

The Biden administration has had tough words

for private equity as a suspected threat to the
affordability and quality of care. In his 2022 State

of the Union Address, President Biden announced

a crackdown on “Wall Street firms” that have

been “tak[ing] over more nursing homes” and
decreasing quality while increasing costs.®® The
crackdown aligns with his July 2021 executive
order establishing a government-wide effort to
reinvigorate competition within multiple sectors,
including health,®* as well as a February 2022
briefing on the detrimental impacts of PE ownership
of nursing homes.®* In the briefing, the White House
admonished private equity for putting “profits
before people,” and noted that PE is a “particularly
dangerous model” within the healthcare context.®¢

FTC Chair Lina Khan has used similar language.

In a September 2021 memo to Federal Trade
Commissioners and Commission staff, Khan
included investigation of private equity in her list of
priorities, saying that the FTC will examine whether



PE encourages unfair competition and undermines
consumer safety.®’

To that end, the FTC and DOJ held a public comment
period and listening forums to gather input on
federal merger guidelines earlier this year.¢® Many of
the comments the FTC received identified PE-driven
consolidation in healthcare as a threat to working
conditions and quality of care.®’ Likewise, patients,
healthcare workers, and academics at the April
listening forum on health shared their experiences
dealing with negative impacts of consolidation in
research and medicine.”®

OnJune 3,2022, Andrew Forman gave his first
public remarks as Deputy Assistant Attorney
General of the DOJ Antitrust Division at the
American Bar Association’s Antitrust in Healthcare
Conference.”* He said that “[p]rotecting competition
in health care is among the highest priorities of the
Antitrust Division,” and that “[v]igorous competition
in health care means lower costs... increased
quality ...innovations...and more good-paying
jobs.””?2 He also emphasized the special relationship
between doctor or nurse and patient, and cautioned
against “distant private equity owner[s]” who can
“influence, or in some cases even determine” the
treatment a patient receives.”® Forman noted that
private equity investment can “add value and help,”
but that they can also “reducle] quality and imped|e]
innovation which competition brings.” Within this
context, he called out private equity “roll-ups,”

or add-ons, and the fact that smaller deals can

lead to both vertical and horizontal consolidation
within a market.” To get to the bottom of this issue,
Forman said the Antitrust Division is analyzing
whether PE can stifle competition, and also whether
PE is shirking their reporting responsibilities

under the Hart-Scott-Rodino Act.”® Furthermore,

he emphasized that the DOJ is “thinking a lot

about enhancing antitrust enforcement” for

PE specifically.”

No dramatic policy changes have resulted from this
increased scrutiny so far, but gears are turning.

For one, in February 2021, the FTC and DOJ put

an indefinite hiatus on exercising authority to allow
early termination of the waiting period for parties
reporting under the Hart-Scott-Rodino Act.””
Typically, regulators have thirty days to review filings
mandated by the Act, but can allow mergers to
continue before that window has elapsed if the deal
appears benign.”® Commissioner Rebecca Slaughter
said the FTC needs the full thirty days “to ensure we
are doing right by competition and consumers.””?
Though the pause was supposed to be temporary,
Commissioner Noah Phillips recently indicated that
there are no plans to reinstate early terminations.°

The FTC also heightened prior approval
requirements in July 2021 by reinstating a
requirement that parties involved in anticompetitive
mergers obtain approval for additional acquisitions
in relevant markets for at least ten years following
the offending deal.* This policy had previously been
in effect but was rescinded in 1995.82

Additionally, in June 2022, the FTC implemented
new prior notice and prior approval requirements on
a PE firm seeking approval for a veterinary services
merger. The order requires JAB Consumer Partners
(JABCP) to divest several veterinary clinics across
the country before proceeding with a $1.65 billion
dollar acquisition of SAGE Veterinary Partners.83
JABCP must also receive prior approval for any
acquisition of a specialty or emergency veterinary
clinic within twenty-five miles of another clinic
owned by JABCP in California or Texas over the next
ten years.8* JABCP also must provide prior notice
for acquisition of any specialty veterinary clinic
throughout the country that lies within twenty-five
miles of another JABCP clinic.8> The FTC found that,
without these provisions, the proposed acquisition
could create a monopoly for veterinary services

in several U.S. markets, including San Francisco,
Oakland, and Concord, California.té

FTC Chair Khan identified the prior approval
requirement as “the first of its kind in a Commission
order.”®” The provision goes beyond the FTC’s
reinstated prior approval policy, which applies only
to markets relevant to the initial complaint.®8 By
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contrast, the Commission’s order to JABCP applies
prior approval requirements to proposed deals
throughout California and Texas, even where the
FTC did not find threat of monopolization in its first
review.®? The prior notice requirement also extends
the FTC’s review beyond the geographic and service
markets identified in the complaint.

These two provisions raised debate between the
Democratic and Republican Commissioners about
the scope of out-of-market remedies.”® At the core
of the debate are differing perspectives on the role
of PE investment in healthcare, and whether the
PE model should, by its nature, raise concerns for
antitrust enforcers.”* Democratic Commissioners
Khan, Slaughter, and Alvaro Bedoya argued that
the prior notice and prior approval provisions help
“address stealth roll-ups by private equity firms,”
which they said raise special concerns within
healthcare markets.?? In their concurring opinion,
Republican Commissioners Phillips and Christine
Wilson called out the Democrats’ “obvious distaste
for private equity as a business model,” and
expressed fears that the Democrats would treat
PE as “disfavored groups” by imposing restrictions
based on “who they are rather than what they have
done.”?® Despite the Republican Commissioners’
strong reservations on this point, the order was
passed 5-0.74

V. STATE ACTIONS

Washington, Florida, Oregon, Indiana, Nevada,

and California have all introduced bills that would
heighten reporting requirements beyond Hart-Scott-
Rodino Act thresholds.?> California legislators have
introduced bills targeting healthcare consolidation
for the last three years.

California Senate Bill 977, introduced in 2020, would
have required that entities pursuing deals that would
result in acquisition or change of control? for a
healthcare provider or facility obtain pre-approval
from the California Attorney General.”” Though

SB 977 did not pass the Senate,’® a related bill was
soon introduced in 2021. As first written, Assembly
Bill 1132, called the Health Care Consolidation and
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Contracting Fairness Act, would have required AG
approval for healthcare acquisitions valued at $5
million or more.?” Under the terms of the bill, the AG
would be required to hold a public hearing and have
ninety days to issue a decision.'®® Additionally, the
bill gave the AG discretion to deny proposals for a
wide variety of reasons, including impacts on quality
of care.’® This latter provision would have increased
antitrust authority beyond any federal or state
regulation to date.’®? However, the bill was heavily
amended for unclear reasons, and now focuses on
separate healthcare issues.’®?

This year, AB 2080, the Health Care Consolidation
and Contracting Fairness Act of 2022, was
introduced in February and passed the California
State Assembly in May.04

AB 2080 proposed to expand the state’s oversight
of healthcare mergers and acquisitions by requiring
written consent by the AG for any deal involving a
for-profit medical group, hospital, skilled nursing
facility, acute psychiatric hospital, healthcare
service plan, or health insurer valued at $15 million
or more.’® The bill would have required merging
parties to give the AG notice ninety days prior to the
acquisition, or at the same time that they provide
notice to other federal or state agencies (whichever
comes sooner).1%¢ AB 2080 was held in the Senate
Health Committee and will not move forward.®”

VI.LITIGATION: AMERICAN ACADEMY OF
EMERGENCY MEDICINE V. ENVISION
HEALTHCARE CORPORATION

Though still inits early stages, a suit filed in

federal court in the Northern District of California
recently brought the spotlight on PE investments in
healthcare to the courtroom.

In December 2021, the American Academy of
Emergency Medicine Physician Group (AAEM-PG)
filed suit against Envision Healthcare Corporation
for violating California’s corporate practice of
medicine laws and Unfair Competition Law by
offering kickbacks to hospitals, requiring healthcare
workers to sign restrictive covenants, and employing



false and misleading advertising tactics.!°® Envision
became the largest emergency medicine staffing
company in the country when it merged with
AmSurg Corporation in 2016.1% Private equity firm
Kohlberg Kravis Roberts & Company owns the
physician staffing powerhouse as well as medical
practices in other specialties.!1°

Envision made headlines as a source of a
disproportionate number of instances of surprise
medical billing,*!* and for contributing millions to

a dark money campaign to defeat surprise billing
legislation.?*2 Surprise billing is of particular concern
in emergency rooms, where physicians do not see
what their patients are charged for, and patients

are usually in no position to shop around for
alternatives.’*® Envision’s focus on ER staffing means
the tactic would have dramatic impacts on profits.
As previously noted, one study found that Envision
nearly doubled the cost of care when it took over
staffing at emergency rooms.!** And at one hospital,
the percentage of patients billed for the most
expensive level of care jumped from 6% to 28% after
Envision took over emergency room staffing.!*

In its suit, AAEM-PG alleges that Envision engages
in unlawful conduct under California’s corporate
practice of medicine laws, California Business &
Professional Code §§ 2400 et seq., which prohibit
corporations and any unlicensed entity from
practicing medicine.*¢ California’s corporate
practice of medicine doctrine has been in effect
since the 1920s, when the American Medical
Association successfully advocated for state laws
that prohibit corporations from managing medical
practices, require that practices are doctor-owned,
and require states to issue licenses for doctors and
nurses.!’” These laws, including California’s, have
since included various exceptions to the rule, such
as for incorporated doctors’ practices, hospitals, and
management services organizations that connect
hospitals and physicians in various specialties.!8

In describing the motivation for the doctrine, the
district court overseeing the AAEM-PG case has
explained that “[w]hile the principal evils of the
corporate practice of medicine may arise from...

the profit motive... the courts have also noted the
danger of lay control.”??

AAEM-PG’s complaint alleges that Envision’s
business constitutes lay ownership of medical
practices and violates the corporate practice of
medicine doctrine. Relatedly, it claims that Envision’s
billing practices amount to illegal fee-sharing with a
corporate entity.'?°

AAEM-PG also alleges that Envision violates
California’s Unfair Competition Law (UCL) in
multiple ways.*?* AAEM-PG claims that, by violating
corporate practice of medicine laws, Envision
violates the “unlawful” prong of the UCL.}??
Additionally, AAEM-PG says that by offering
reduced prices for hospitals at its anesthesia
groups in exchange for exclusive emergency room
contracts, Envision is guilty of providing illegal
kickbacks.'?® Furthermore, the complaint alleges
that Envision restrains competition by requiring

its employees to sign non-compete agreements.'?*
Envision is also accused of engaging in false
advertising by misrepresenting itself as a physician
group.'?® Finally, the complaint claims that Envision
violates the Cartwright Act by stifling competition
with legitimate and law-abiding management service
organizations and that AAEM-PG has lost business
as aresult.t?

AAEM-PG seeks declaratory relief that Envision’s
business practices constitute the corporate practice
of medicine, that its restrictive covenants are
invalid, and that the incentives it offers for exclusive
contracts are illegal.’?” It additionally asks that
Envision be enjoined from engaging in corporate
practice of medicine and offering kickbacks to
hospitals.'?¢ On May 27, 2022, the district court
denied Envision’s motion to dismiss.'?*

VIl. CONCLUSION

Itis still unclear whether the present moment is
leading towards a major inflection point in antitrust
regulation of PE, but change seems likely. The FTC
has reportedly been asking more questions than
usual during merger reviews involving PE firms.1¢
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Additionally, the FTC’s and DOJ’s public comment
period on merger guidelines could be the first step
in arestructuring of merger review. Meanwhile,
the JAB Consumer Partners order could signal a
new approach to PE acquisitions that looks beyond
the limits of traditional geographic and service
market definitions.

At the same time, some experts remain doubtful
that recent scrutiny will amount to substantive
shifts in antitrust enforcement and say that

recent enforcement actions have been par for the
course.’®! Despite a marked increase in the number
of transactions reported under Hart-Scott-Rodino
requirements in the last ten years, the number of
challenged mergers has not yet increased under
the Biden administration, and actually declined
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THE OTHER "QUICK LOOK™

Written by Ashish Sudhakaran and Tyler Helms!

|. INTRODUCTION

The Supreme Court’s recent decision in NCAA v.
Alston? will likely have a significant impact on how
courts assess restraints of trade challenged under
Section 1 of the Sherman Act. Most will focus on
Alston’s description of the proper framework for a
“rule-of-reason” analysis in antitrust jurisprudence.
But less obvious in the Court’s decision is its
approval once and for all of an abbreviated “quick-
look” analysis—previously used to presumptively
condemn facially anticompetitive restraints—to
summarily approve restraints that are facially
procompetitive. The NCAA ultimately failed to
convince the Court that its conduct should benefit
from a “quick-look” stamp of approval, but the Court
agreed with the NCAA in principle: a “positive”
quick look can be used to summarily approve
certain restraints of trade under Section 1 when the
potential for anticompetitive harm is minimal.

While it remains to be seen just how prevalent

the “positive” quick-look approach will be, Alston
has three key implications for antitrust litigation.
First, Alston suggests that the fact-intensive rule-
of-reason analysis is no longer the most deferential
standard of scrutiny that may be applied to restraints
challenged under Section 1. Rather, Alston suggests
that courts might now require plaintiffs to make a
threshold showing that a challenged restraint has
sufficient anticompetitive effects to even warrant a
closer look under the rule of reason. Second, unless

plaintiffs can make such a showing, courts may be
more likely to entertain and grant early dispositive
motions dismissing antitrust cases at the pleading
stage. Third, even failing early motions to dismiss,

a “positive” quick look militates in favor of courts
using certain tools already at their disposal—such as
early summary judgment motions and sequenced
discovery—to narrow the scope of potentially
expensive and protracted antitrust litigation.
Accordingly, Alston’s pronouncement arguably
represents a victory for antitrust defendants,

and a caution to plaintiffs and judges against
“mistaken condemnations of legitimate business
arrangements™ that are often costly and contrary to
the purpose of antitrust law.

[l. BACKGROUND: THE RULE OF REASON

A. BIRTH OF THE RULE

The antitrust “rule of reason” has its roots in the
Supreme Court’s 1911 decision in Standard Oil

Co. v. United States, where the Court reviewed a
lower court decision ordering the break-up of the
Standard Qil “trust.” The trial court had entered
judgment in favor of the government, finding that the
Rockefellers and Standard Oil had violated Sections
1 and 2 of the Sherman Act.® With respect to Section
1, the government contended that “the language of
the statute embraces every contract, combination,
etc., in restraint of trade, and hence its text leaves
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no room for the exercise of judgment, but simply
imposes the plain duty of applying its prohibitions to
every case within its literal language.””

The Supreme Court disagreed. Though Section 1
does appear to speak categorically—it prohibits
“lelvery contract, combination... or conspiracy in
restraint of trade or commerce”®—Chief Justice
Edward D. White, writing for the Court, thought it
“obvious that judgment must in every case be called
into play in order to determine whether a particular
act is embraced within the statutory classes, and
whether, if the act is within such classes, its nature
or effect causes it to be a restraint of trade within
the intendment of the act.”” Because Section 1

does not “specifically enumerate[] or define[]” the
types of restraint to which it applies, the Chief
Justice reasoned, the necessary implication was that
application of the statute must be “determined by
the light of reason, guided by the principles of law
and the duty to apply and enforce the public policy
embodied in the statute.”’® And so the rule of reason
was born.

The Court’s adoption of this flexible standard was
cold comfort to Standard Oil; Chief Justice Wright
wrote that the lower court’s judgment that Standard
Oil violated Section 1 was “clearly appropriate,” and
that its remedy was warranted.'

B. DEVELOPMENT OF THE RULE OF REASON
1. AFACT-INTENSIVE ANALYSIS

The Supreme Court further expounded on the

rule of reason seven years later, in Chicago Board of
Trade v. United States.'? In that case, the government
challenged a rule adopted by the Board of Trade of
the City of Chicago—an exchange for trading grain.*®
The “call” rule, as it was known, prohibited the
Board’s 1,600 members “from purchasing or offering
to purchase, during the period between the close of
the call”—“calls” were special trading sessions held
immediately after the close of regular sessions—“and
the opening of the session on the next business day,
any wheat, corn, oats or rye ‘to arrive’ at a price
other than the closing bid at the call.”* (Sales “to
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arrive” referred to agreements to deliver on arrival
grain that was already on its way to Chicago or
which was to be shipped within a specified time.°)
In practical terms, the rule meant that “bids had to
be fixed at the day’s closing bid on the call until the
opening of the next session.”* Prior to the rule’s
adoption, the Board’s members were free to fix bids
throughout the day at whatever prices they deemed
appropriate.l” According to the government’s suit,
the “call” rule was an unlawful agreement in restraint
of trade.’®

In response, the defendants asserted that the rule’s
“purpose was not to prevent competition or to
control prices, but to promote the convenience of
members by restricting their hours of business and
to break up a monopoly in that branch of the grain
trade acquired by four or five warehousemen in
Chicago.”"? The government successfully moved to
strike the defendants’ allegations concerning the
purpose of the “call” rule, and in trying the case,
“made no attempt to show” that the rule had any
actual anticompetitive effects.?°

The Supreme Court held that the district court

had erred in “striking from the [defendants’]

answer allegations concerning the history and
purpose of the call rule and in later excluding any
evidence on that subject.”?* Writing for a unanimous
Court, Justice Louis Brandeis gave a now-famous
explanation for the rule of reason:

Every agreement concerning trade, every
regulation of trade, restrains. To bind, to
restrain, is of their very essence. The true
test of legality is whether the restraint
imposed is such as merely regulates and
perhaps thereby promotes competition or
whether it is such as may suppress or even
destroy competition. To determine that
question the court must ordinarily consider
the facts peculiar to the business to which
the restraint is applied; its condition before
and after the restraint was imposed; the
nature of the restraint and its effect, actual
or probable. The history of the restraint, the
evil believed to exist, the reason for adopting



the particular remedy, the purpose or end
sought to be attained, are all relevant facts.??

In the decades since Standard Oil and Chicago

Board of Trade were decided, the rule of reason

has embedded itself in antitrust jurisprudence

as “the default mode of analysis” for restraints of
trade challenged under Section 1 of the Sherman
Act.z Consequently, outside of claims challenging
horizontal price fixing, market allocation, or bid
rigging—conduct that is considered per se illegal®*—
“most [Section 1] antitrust claims are analyzed under
a‘rule of reason.”?

Though the rule of reason’s end goal may seem
simple enough—determining whether a challenged
restraint is, on balance, anticompetitive?—the
analysis, as Justice Brandeis’s formulation suggests,
is “fact intensive.”?” That reality has invited both
judicial?® and scholarly criticism.??

2. A BURDEN-SHIFTING FRAMEWORK

Perhaps in an effort to bring structure and discipline
to the rule of reason, the courts in recent decades
have coalesced around a burden-shifting framework,
whereby (1) “the plaintiff has the initial burden to
prove that the challenged restraint has a substantial
anticompetitive effect that harms consumersin

the relevant market”; (2) if the plaintiff makes that
showing, “then the burden shifts to the defendant to
show a procompetitive rationale for the restraint”;
and (3) if the defendant bears its burden, “then the
burden shifts back to the plaintiff to demonstrate that
the procompetitive efficiencies could be reasonably
achieved through less anticompetitive means.”*°

Even under this framework—which the Supreme
Court has twice endorsed in recent years'—
guestions remain. (For example, is a showing of
market power required?®? And when, if at all, does
balancing come into play?®?)

Nonetheless, the rule of reason remains a mainstay
in modern antitrust law. Since the mid-1970s, the
Supreme Court has only expanded the rule of
reason’s role, holding in a series of decisions that

vertical nonprice restraints, vertical maximum
resale price maintenance agreements, and vertical
minimum resale price maintenance agreements
should be evaluated under the rule of reason rather
than the per se rule.3

C. AN ALTERNATIVE TO THE RULE
OF REASON: THE "QUICK LOOK"
TO CONDEMN PRESUMPTIVELY
ANTICOMPETITIVE RESTRAINTS

Ever since 1927, when the Supreme Court first
recognized horizontal price fixing as per se illegal
under Section 1 of the Sherman Act,*> the Court has
largely “divided antitrust analysis into two modes,
the per se rule and the rule of reason.”®® According
to Herbert Hovenkamp, the “large amount of empty
space” between these two “silos,” combined with
“[t]he high cost and indeterminacy of antitrust
litigation under the rule of reasonl[,] led to
exploration of that empty space for useful
shortcuts.”® The Antitrust Law treatise proposed

an “alternative view”: namely, that “the modes of
antitrust analysis represent a continuum, or ‘sliding
scale, with different fact finding requirements for
different situations.”® The Supreme Court itself
eventually expressed agreement with the notion of a
“sliding scale,” though perhaps with some reticence.

In California Dental Association v. FTC, the

Court agreed with Antitrust Law that “[t]here is
always something of a sliding scale in appraising
reasonableness,”® but cautioned against cursory
analyses.*° In that case, the Federal Trade
Commission had applied an “abbreviated” rule-
of-reason analysis to condemn the restraint at
issue—an ethical rule adopted by a nonprofit dental
association that placed restrictions on its members’
advertising—"“without an elaborate industry
analysis.” The Court acknowledged that in at least
some circumstances, something short of a full-blown
rule-of-reason analysis was appropriate. Indeed,
the “most condensed rule-of-reason analysis” might
allow one to conclude in “the twinkling of an eye”
that a restraint was unlawful.#?
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The Court acknowledged that certain of its prior
decisions provided a “basis for what has come

to be called abbreviated or ‘quick-look’ analysis
under the rule of reason.”3 In NCAA v. Board of
Regents, for example, the Court had ruled that a
“naked restraint on price and output requires some
competitive justification even in the absence of a
detailed market analysis.”* And in National Society
of Professional Engineers v. United States, the Court
had held that “no elaborate industry analysis [was]
required to demonstrate the anticompetitive
character” of an “absolute ban on competitive
bidding.”* In those and other cases involving
horizontal restraints on price or output, the Court
explained, “quick-look analysis carries the day
[because] the great likelihood of anticompetitive
effects can easily be entertained.”¢ Put another
way, it said, “quick-look analysis applies ‘where a
practice has obvious anticompetitive effects.”*’

But in the case of the California Dental Association’s
advertising ethics rule, any anticompetitive effects
were not so obvious.*® The rule was ostensibly aimed
at preventing false or misleading advertising, and

in the Court majority’s view, the rule did not have
clear effects on price or output.*” And so, the Court
concluded, the FTC and the Court of Appeals should
have given the restraint “a more deliberate look”—
or at least “a less quick look”—before condemning
it.>° Giving a nod to Antitrust Law’s “sliding scale”
approach, the Court suggested that “the fullest
market analysis” might not be required on remand—
but it stopped short of providing concrete guidance
on when an abbreviated rule-of-reason analysis is
appropriate.>* Rather, it left the lower courts with
the (somewhat question-begging) instruction that
“Iwlhat is required, rather, is an enquiry meet for the
case, looking to the circumstances, details, and logic
of arestraint.”>?

In FTC v. Actavis, Inc.,>® decided 14 years later, the
Supreme Court again acknowledged that some
intermediate level of antitrust scrutiny—a “quick-
look” application of the rule of reason—could

be appropriate. That case involved “reverse-
payment settlements,” that is, agreements to
settle patent-infringement litigation under which
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the patent holder (typically a brand-name drug
company) pays the alleged infringer (typically a
generic drug company) to stay off the market for
a period of time.>* (The settlement payment is
said to be “reverse” because, unlike in a run-of-
the-mill settlement, it flows from the plaintiff to
the defendant.)

The FTC advocated that reverse-payment
settlements should be subject to “quick-look”
scrutiny, which would treat the restraints as
“presumptively unlawful.”>® The Court did not take
issue with the FTC’s formulation of the “quick-look”
inquiry; citing California Dental, the Court agreed
that quick-look analysis “in effect” treats restraints
as presumptively anticompetitive by “shift[ing] to ‘a
defendant the burden to show empirical evidence
of procompetitive effects.””>® The Court just didn’t
think reverse-payment settlements were so clearly
harmful that quick-look scrutiny was called for.>”

Once again invoking the “sliding scale” metaphor,
the Court indicated that trial courts could
“structure” reverse-payment litigation so as to
avoid opening the door to “consideration of every
possible fact or theory irrespective of the minimal
light it may shed on the basic question—that of the
presence of significant unjustified anticompetitive
consequences.”® But as in California Dental,

it left that structuring to the lower courts to
figure out.>” As it happens, courts have generally
construed Actavis as requiring full-blown rule-of-
reason analysis.®°

Although National Society of Professional Engineers,
Board of Regents, California Dental, and Actavis do

not provide the clearest guidance about when a
“quick look” can be substituted for the full-blown
rule of reason, these decisions all agree that an
abbreviated inquiry is available, and that the inquiry
creates a rebuttable presumption of anticompetitive
effects.®* On this understanding, “quick look”
alleviates plaintiffs’ initial burden of proving actual
anticompetitive effects in cases involving restraints
that are almost certainly unreasonable, but which
fall short of per se condemnation.



And that is, as a general matter, how the lower
courts and antitrust agencies have understood

the quick-look inquiry. The U.S. Courts of Appeals,
for instance, have described quick look as
“presuming anticompetitive harm,”? as treating
certain restraints as “inherently suspect,”? as
requiring defendants to proffer a “justification on
procompetitive grounds” once “a restraint is deemed
facially anticompetitive,”** and as permitting a court
to “condemn(] the practice without ado.”>

In administrative proceedings, the FTC has similarly
treated quick look as a shortcut to finding obviously
anticompetitive restraints unlawful. In In re Polygram
Holding, Inc., the Commissioners explained that
when “anticompetitive effects. .. are obvious][,]

the burden of proceeding switches,” such that the
respondents “would have the burden of showing that
the procompetitive benefits of the restraint justify
the anticompetitive effects.”¢ Likewise, in Inre
Realcomp Il Ltd., the FTC stated that when restraints
have “obvious anticompetitive effects,” they “may
be held unlawful under a rule of reason framework
unless the defendants proffer some acceptable
‘competitive justification’ for the practice.”” The
FTC proceeded to treat the respondent’s challenged
policies as “presumptively unreasonable” under a
quick-look framework.¢® The FTC has continued to
apply the quick-look inquiry to condemn restraints
as unreasonable, though it tends to describe its

“es

approach as an “inherently suspect’ analysis.”’

The Department of Justice, for its part, generally
favors the per se rule and has stopped short of
endorsing the “quick look” approach, except in
rare cases. In one case involving an alleged “no-
poach” agreement in a commercial-franchise
relationship, the DOJ asserted that the “quick-look
analysis” applies only “when the great likelihood of
anticompetitive effects can easily be ascertained,
and it is ‘implausible’ that procompetitive benefits
would outweigh harm to competition.””® Similarly, in
opposing a defendant’s motion to dismiss, the DOJ
argued that although the per se rule should apply
to an alleged agreement between eBay and Intuit
to not compete for hiring each other’s employees,
the quick-look analysis should be applied in the

alternative.”* The DOJ acknowledged that the
quick-look analysis concerns “[clonduct [that] may be
condemned after a ‘quick look’ if ‘an observer with
even a rudimentary understanding of economics
could conclude that the arrangements in question
would have an anticompetitive effect on customers
and markets.””?

Il. THE OTHER QUICK LOOK

A. THE SUPREME COURT APPROVES
A “POSITIVE" QUICK LOOK TO
APPROVE PRESUMPTIVELY
PROCOMPETITIVE RESTRAINTS

In NCAA v. Alston, decided in June 2021, the
Supreme Court confirmed that a “quick-look”
inquiry also may apply to restraints of trade that are
obviously procompetitive.”® In Alston, the plaintiffs
(three classes of Football Bowl Subdivision and
Division 1 basketball players) challenged the NCAA’s
ban on member schools compensating their student
athletes. The district court held that the NCAA
could limit traditional compensation, i.e., “salaries”
for athletic performance, but not “education-related
benefits” such as “scholarships for graduate or
vocational school, payments for academic tutoring,
or paid posteligibility internships.””* The Ninth
Circuit upheld the district court’s judgment, and the
NCAA appealed to the Supreme Court.””

On appeal, the NCAA argued that the district

court and Ninth Circuit erroneously applied the
traditional rule-of-reason analysis in determining
that the NCAA's restrictions on education-related
benefits violated the Sherman Act; in the NCAA's
view, the lower courts should instead have given
the restrictions “at most an ‘abbreviated deferential
review, ...or a‘quick look, ... before approving
them.””¢ This was so, the NCAA contended, because
(1) itis a joint venture, and collaboration among

its members is necessary to offer consumers the
benefit of intercollegiate athletic competition,”” and
(2) the NCAA’'s member-schools are not “commercial
enterprises” but institutions that further the
important noncommercial purpose of providing
undergraduate education to students.”®
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Writing for a unanimous Court, Justice Gorsuch
explained that the “quick-look” analysis should

be applied to “restraints at opposite ends of the
competitive spectrum” as opposed to “restraints in
the great in-between” that require a full-blown rule-
of-reason analysis.”’ At one end of the spectrum,
“some agreements among competitors so obviously
threaten to reduce output and raise prices that they
might be condemned as unlawful per se or rejected
after only a quick look.”8° That observation is nothing
new. As discussed, courts have traditionally applied
the quick-look inquiry to facially anticompetitive
restraints that may be deemed unlawful without a
full rule-of-reason analysis.

But then things got interesting. Justice Gorsuch
went on to acknowledge that the NCAA was
correct in principle: the quick-look framework

also applies to restraints that “may be so obviously
incapable of harming competition that they require
little scrutiny.”8! Put differently, according to Justice
Gorsuch, there are presumptively procompetitive
restraints that can be deemed lawful without

the need for a traditional, fact-intensive rule-of-
reason analysis.

As an example, Justice Gorsuch described a situation
where a joint venture commanded such a small
market share (say, five to six percent) that it was
“incapable of impairing competition” because any
reduction of output on the joint venture’s part
would have “no effect upon market price because
firms making up the other 94% of the market
would simply take over the abandoned business.”®?
Justice Gorsuch pointed to authorities recognizing
that if antitrust defendants lack market power,
their conduct is unlikely to affect let alone reduce
competition in violation of Section 1.83

Unfortunately for the NCAA, the Court concluded
that the NCAA could not benefit from a quick look in
this instance. The NCAA'’s restrictions on providing
education-related benefits to its student-athletes
did not fall into the category of presumptively
procompetitive benefits that could be approved
following an abbreviated analysis.?
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B. NEW GROUND OR OLD HAT?

As we have seen,® courts, antitrust enforcers, and
practitioners have overwhelmingly treated “quick
look” as code for presumptive illegality since the
term first entered the antitrust lexicon. The Supreme
Court’s recognition of a “positive” quick look in Alston
breaks with that tradition. But is it really a novel
idea? Maybe not.

For one, as we must acknowledge, Alston picked

up on a thread the Court had left dangling over a
decade earlier in American Needle v. NFL.2° There, the
Court hinted at the use of quick look to exonerate
“restraints on competition [that] are essential if the
product is to be available at all’—which are “likely to
survive the Rule of Reason”—noting that “depending
upon the concerted activity in question, the Rule

of Reason may not require a detailed analysis; it

‘can sometime be applied in the twinkling of an
eye.””®” The implication was that such restraints

are presumptively lawful and can be upheld against
antitrust challenge without needing to apply the

full rule of reason. Indeed, relying on American
Needle, the Seventh Circuit concluded in a pre-Alston
case that certain NCAA bylaws could be deemed
procompetitive in the “twinkling of an eye.”88
(Whether that Seventh Circuit decision survives
Alston is a question for another day.?°)

Not only that, some earlier antitrust decisions can be
read as upholding restraints in the blink of an eye, even
if the courts did not employ the language of “quick
look.” Any antitrust practitioner worth her salt can
identify types of agreements that routinely withstand
Section 1 scrutiny without elaborate analysis or
fanfare. For instance, courts have summarily dismissed
antitrust claims challenging exclusive contracts that
were relatively short in duration or could easily be
terminated.”® Courts similarly have declared exclusive
distributorships to be “presumptively legal.”?*

Regardless of whether Justice Gorsuch was truly
breaking new ground in Alston, it now seems beyond
dispute that courts may apply a “positive” quick-look
analysis to summarily approve restraints that are
facially procompetitive.??



C. IMPLICATIONS OF A “POSITIVE" QUICK LOOK

What are the implications of courts taking just a
“quick look” at facially procompetitive conduct
that would likely be upheld under a full rule-of-
reason analysis?

First, Alston suggests that the full-blown rule of
reason is no longer the most deferential level of
scrutiny that courts must apply to restraints of trade
challenged under Section 1. Traditional wisdom
dictated that all restraints of trade were subject

to the rule-of-reason analysis unless the restraint
was obviously anticompetitive.”® But if there is a
“positive” quick look, then the rule of reason is not
the “floor” when it comes to assessing restraints and
their competitive effects. That in turn indicates that
Section 1 plaintiffs must do more than simply allege
an agreement in restraint of trade to unlock the door
to the rule of reason and subject defendants to the
costs of protracted antitrust litigation.

Exactly how much must be alleged remains to be
seen. One situation where Alston’s “positive” quick
look might have an impact is in cases involving
alleged reverse-payment settlements. In Actavis,

the Supreme Court explained that reverse-payment
settlements could “bring with [them] the risk of
significant anticompetitive effects” but only if the
payments were “large and unjustified.””* Applying
Alston’s rationale, trial judges might require plaintiffs
to make a threshold showing that a challenged
reverse-payment patent settlement was “large and
unjustified” before allowing the case the proceed to

the fact-intensive rule-of-reason analysis.

Second, Alston suggests that where plaintiffs fail to
make a preliminary showing that a full factual record
is likely to reveal anticompetitive effects, courts can
efficiently and quickly resolve claims challenging
facially procompetitive restraints by granting early
dispositive motions. Granted, some courts have
already been doing this, as in the case of short-term
or readily terminable exclusive agreements.” But
Alston suggests, at the very least, that it is time to
reconsider the refrain that the rule of reason’s fact-
intensive nature is itself a reason to decline pleading-

stage dispositive motions.”® Unless the plaintiffs’
factual allegations “present[] complex questions
requiring more than a blink to answer,” as Alston puts
it,”” courts should be hesitant to commit the litigants
(or the judicial system itself) to the rigmarole of
protracted antitrust litigation.

Third, even where dismissal on the pleadings is not
warranted, Alston supports the notion that district
courts should structure litigation so as to facilitate
the early and efficient adjudication of threshold
questions about whether full-fledged rule-of-
reason scrutiny is appropriate. The Federal Rules
give district judges ample discretion to sequence
discovery and to hear early summary judgment
motions,”® which would allow these threshold issues
to be explored and resolved as a precondition to “full
merits discovery on all issues relevant to the rule of
reason analysis.”??

District courts already use these tools in other
contexts. As an example, in In Re Capacitors Antitrust
Litigation, a case involving an alleged price-fixing
cartel, the district judged ordered early summary
judgment motions and briefing in “phases” to resolve
questions concerning the application of the Foreign
Trade Antitrust Improvements Act.’®® As the court
put it, in “set[ting] a separate and early briefing track
for FTAIA issues,” “[t]he goal was to resolve the
parties’ FTAIA disagreements early enough to realize
downstream efficiencies and economies in discovery
and class certification and other motions.”°! In light
of Alston’s recognition of a “positive” quick look,
courts should consider using these same procedural
tools to prioritize discovery and dispositive motions
on whether a full-scale rule-of-reason analysis is
warranted. For instance, if there is a question about
the existence of an exclusivity or tying arrangement,
courts may address that issue—which may be
outcome-determinative under a positive quick
look—before requiring fact and expert discovery on
market definition, market power, price and output
effects, and other fact-intensive considerations.

Ultimately, these implications will go some way
towards addressing the Supreme Court’s enduring

concerns with antitrust litigation: (1) expensive
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discovery,'°? (2) the settlement of weak antitrust
claims for fear of protracted litigation and the

threat of prohibitive liability;'°® and (3) “mistaken
condemnations of legitimate business arrangements
[that] chill the very procompetitive conduct the
antitrust laws are designed to protect.® Alston’s
elucidation of another “truncated” analysis is one
that courts can use to avoid these dangers in favor of
realizing the judicial “efficiencies and economies”1%
that are so often rare in antitrust litigation.

[V. CONCLUSION

The Supreme Court’s approval in Alston of a positive
quick-look approach to exonerate certain restraints
of trade represents a new tool in an antitrust
defendant’s arsenal. For one, it confirms that the
“sliding scale” approach to antitrust analysis does

not solely tip in favor of plaintiffs. Whereas some
restraints may be so clearly anticompetitive that

they can be condemned with only a “quick look,” it

is now clear that facially procompetitive restraints
can be upheld without elaborate analysis. While it
remains to be seen how and when courts will use

the “positive” quick look, Alston suggests that courts
may quickly and efficiently resolve cases involving
facially competitive restraints by requiring a threshold
showing of anticompetitive effects, entertaining early
dispositive positions, and sequencing discovery. Doing
so will ensure that litigants are not unnecessarily
subjected to costly antitrust discovery, while guarding
against coercive settlements and enforcement efforts
that deter procompetitive conduct.

1. Ashish Sudhakaran is a counsel in the San Francisco
office of O'Melveny & Myers LLP, and Tyler Helms is
an associate in the Los Angeles office of O'Melveny &
Myers LLP. The opinions expressed in this article are
those of the authors and do not necessarily reflect the
views of O'Melveny & Myers LLP or its clients.
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|. INTRODUCTION & OVERVIEW

The issue of diversity in the legal profession is
constantly discussed and remains a pressing area in
need for improvement, especially within the antitrust
bar. The main question that needs to be addressed
candidly is whether our bar’s lack of diversity can
best be described as a “pipeline” issue or an issue

of will. This panel at GSl is noted not only for its
demographic diversity, but diversity in practice and
professional background. It included recognized
practitioners from the private law firm sector (both
defense and plaintiffs’ side), the corporate sector,
and government. They offered their honest thoughts
on whether the diversity issue in our bar is truly

a “pipeline” issue, how to improve diversity and
inclusivity in the antitrust bar, what impediments

exist to improving diversity, and what incentives can
be used to encourage diversity and inclusivity.

* * *

MR. GOLDSTEIN: I'm David Goldstein, and I'm the
Chair of this Section.

So | have areally easy job today to introduce Steve
Vieux, the moderator of this program. He is so well-
known to this group, a member of the Executive
Committee of the Antitrust and Unfair Competition
Law Section; he is also Senior Counsel at Bartko
Zankel Bunzel & Miller. Steve previously served as a
Senior Attorney at the Federal Trade Commission,
where he worked primarily in investigations in the
health care and pharma industries.

So thanks so much, Steve, for moderating this terrific
panel on diversity.

MR. VIEUX: Thanks, David. First | just want to
welcome everyone joining us this afternoon for this
important discussion. It seems like a discussion we're
continually having every year, but it’s a discussion we
have to have, to not only talk about ways to improve
the diversity of not only in the bar in general, but
specifically in the antitrust and unfair competition
bar. And as you know, you guys that are in the
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practice, you know diversity in our practice area is
not that great compared to other practice areas.

Joining me today—we have a great panel, a
great panel that’s not only diverse in terms
of demographics, but also diverse in terms of
their practice.

We have panelists that represent each sector

of our antitrust bar, and when | say “sector,” I'm
talking about whether it’s private practice, from the
corporate defense perspective, from the plaintiffs’
perspective, or from government, and we also have
somebody from in-house from the corporate legal
department realm who can offer their insights on
diversity in that sector as well.

Our panel is going to discuss diversity, the issues of
diversity, whether it’s the issue with the pipeline or is
it more an issue of will.

We’'ll also discuss what the data says and what we
can do to improve diversity.

And finally, we hope to end it with a call to action
because you guys are all stakeholders and many of
you, whether you're junior, midlevel, or senior, have a
role in improving diversity, improving the metrics in
our profession and in our bar.

Let me just introduce my distinguished panelists.
First I'll start off with the gentleman to the left of
me, Jeff Negrette. He’s an attorney at the DOJ’s
Antitrust Division, a leading attorney in their civil
conduct task force in Washington, D.C. He's also a
co-chair of the Division’s diversity committee.

Followed by that is Charlotte Chun. She’s a
rising associate at Cleary Gottlieb’s Bay Area
office, where she specializes in antitrust criminal
investigations and civil enforcement. She’s also
a member of Cleary’s women’s working group
leadership committee and the woman'’s lawyers
advisory committee.

And then further down is my old friend from D.C.,
Laura Wilkinson. She’s a Senior Director and
Associate General Counsel for Global Antitrust at
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PayPal. Before PayPal she was an antitrust partner
at Weil, Gotshal and before that Clifford Chance,
and that followed an impressive stint where | first
met her at the FTC, where she rose through the
ranks, eventually serving as a Deputy Assistant
Director in the Bureau of Competition.

And then Qianwei Fu, who is the former
Chairperson of our Section. She focuses on
representing plaintiffs in antitrust litigation, and is
a well-respected member of the plaintiffs’ bar here
in San Francisco. In addition to antitrust, Qianwei
specializes in complex commercial litigation and
insurance class defense.

Now first, before we go into the substance of this
discussion, I'm sure each of you guys have your
own disclaimers to give. | just have to say this—any
statements from myself or our panelists do not
necessarily reflect the views of our employers or
our clients.

And I'd first like to give you an insight as to how this
is going to go. I'm just going to throw out questions
for our panelists and we're not breaking it up in
terms of responsibility between each panelist.

Everybody’s going to give their thoughts on these

important topics and important issues as it relates
to diversity and improving the pipeline and actual

diversity in our bar.

|l. PERSONAL CAREER INSIGHTS
INTO DIVERSITY

First, if everybody can just give a brief background
on how they rose to their current position, how they
got there, what obstacles they faced, and specifically
if they can also talk about the importance of
mentors, vis-a-vis sponsors. To kick that off I'll turn it
over to Laura first.

MS. WILKINSON: Good afternoon. Thank you,
Steve, for that introduction and | think you gave
away part of my story already as you introduced me.



| am currently Senior Director and Associate
General Counsel at PayPal, responsible for Global
Antitrust, and | started that position in the middle
of 2019.

Prior to that, my antitrust practice, my legal practice,
has all been in the Washington, D.C. area. | began

at the Federal Trade Commission in the Bureau of
Competition in Mergers |, and so I've been working
in primarily merger clearance for most of my career.
| was at Mergers | and rose to Deputy Assistant
Director, so | was there for ten years through the
late '80s to the mid '90s. Giving away my age a bit,
but it does show that I've seen quite a progression in
terms of diversity within the bar in general and the
antitrust bar.

After the Federal Trade Commission | went to
private practice first at Clifford Chance, where |
became a partner and then later | was a partner at
Weil, Gotshal.

| was in private practice for almost 20 years,
representing clients in lots of different industries,
and gained a lot of experience in analyzing industries
and counseling as well.

I made the switch to in-house in order to be closer to
the business, but also to get a different perspective
on practicing antitrust law. In this role | bring the
experience of the government enforcement, as well
as the counseling and private practice. I've done a
little bit of antitrust litigation but primarily mergers
and acquisitions and regulatory, and so that’s been
my path.

In terms of mentors, I've certainly had mentors
along the way, and the one thing | do want to say is
mentors don’t have to look like you. My mentors,
particularly since | started in the mid '80s, were not
African-American women, as you can imagine. It was
definitely either white men or white women, and |
think that that’s perfectly fine. You can gain a lot of
experience and exposure and knowledge through
mentors that are not like you, don’t have the same
characteristics, but you will find that you may have a
lot in common in a lot of other ways.

| also think that it is important to have role models,
and so those of us who are diverse attorneys
probably have more of a light shiningon us as a

role model in the legal profession as well as in the
antitrust bar, and | think that’s important as well—
but we can’t look to the diverse attorneys to be the
only role models, to be the only mentors or the only
sponsors for attorneys through their career.

So with that as an intro, I'll pass it on to the other
panelists, and I'm sure we're going to dive in more as
we go through the questions.

MR. VIEUX: If we could, Charlotte, you're probably
the most junior person here but if you could just talk
about how you arrived at this current place, and also
specifically what obstacles you're facing now as a
woman of color.

MS. CHUN: Yeah, sounds good.

So I was formerly in Cleary’s New York office and
then moved out here back to the Bay Area very
recently as we opened up our California office. | used
to practice a little bit more in the civil enforcement
and white collar investigation space. As we came

out here to California, we were transitioned more
into antitrust work, and as someone who's received
mentorship, maybe | could add a little value as to
what good mentorship feels like as an associate
rising up the ranks.

More than anything for me, it's about feeling valued.
It's not just a participatory act of having mentoring
circles or having monthly check-ins. Those are all
valuable opportunities but the biggest part is for
senior lawyers to really get to know the associate, to
understand what their value added is, to understand
their background, how they got there; and then

to be able to convert that into something that is
very meaningful capital, you know, for the firm, for
the community, and just make sure that there are
opportunities that are provided for them in ways
that they may not be able to do so themselves. A lot
of diverse associates don’t have the same networks
that nondiverse associates have, and having that
kind of mentorship and sponsorship is just really
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critical and it’s—you know, having great mentors is
partly why I’'m here today and it’s just something
that | hope to be able to also pass on as more junior
associates join ranks below me as well.

MR. VIEUX: Thanks. Qianwei?

MS. FU: Sure. So as Steve introduced me already, I'm
a partner at Zelle LLP. My main practice is focused
on plaintiffs’ class actions, and I'm just loving being
on this panel with all these distinguished speakers
and quite impressed by their backgrounds.

And so |, you know, speaking of my background,

I did not follow a linear career path. | practiced

law in China for three years before | moved to the
States. When | was younger, | just had this curiosity,
always wanting to explore places unfamiliar to me or
meeting people who are nothing like me.

So, you know, there is this classic Chinese novel
written by a renowned scholar, Qian Zhongshu,
in the 1940s, and the name of the book is
Fortress Besieged.

The story is set in the background of a war but the
story is really about the behaviors and the pathos of
that special period of the country. The name of the
book, Fortress Besieged, is actually a metaphor from a
French proverb, and it goes like this: “Marriage is like
afortress besieged.” Those who are outside want to
get in, and those who are inside want to get out.

Later people extended this metaphor to other
situations to describe this constant desire, always
wanting something you don’t have access to.

So | was in that restless stage, just wanted to get
outside the fortress and to see the outside world.

At the time, you know, | had two options. One was
to continue to practice law; | needed a law degree
in a different legal system but | couldn’t afford law
school right out of the gate. The other option was
to find another area related to law enforcement.
So I landed in a criminology major because I, at
the time, had an interest in the subject and | was
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offered a full scholarship with donations, to pass the
criminology program.

After graduating | couldn’t find a job. | couldn’t do

a law enforcement job because | was not a U.S.
citizen at the time, and | couldn’t practice law either
because | mainly practiced in a civil law system.

So | had to start all over again. | went to law school,
| got my JD degree and | eventually landed with a
job at my current law firm. I'm a lifer at my firm. I've
stayed with my firm for 15, 16 years as of now.

So, you know, | do think this mixed background
shaped my way of thinking, my approach to a lot of
things; how | treat others, how | honor other people’s
experiences and consider different perspectives. |
really have the honor to be in this practice and | am
constantly, constantly inspired by the quality, the
energy, and the collegiality of the antitrust lawyers
and the antitrust bar.

Speaking of mentorship, if | have to be honest,

with no social network to begin with, I've had a

lot of struggles along the way. When | was in law
school, | always felt like, you know, | had to figure
things out on my own. Few mentors, few professors
looked like me or shared similar experiences. They
don’t have the same experiences as me and there
was no support network in law school to provide
opportunities for students like me.

So, you know, when you are one of the few minority
women in the room, oftentimes that’s not a safe
place for you to speak up, for you to ask questions or
ask for help.

| know some of my peers, they have generations of
lawyers in their family or in their social circles, who
acted as a guide or provided something more for
their critical career decisions. | think, in a way, that
short-circuited the process.

| think | can relate to those who have aspirations, you
know, those law students who have aspirations to
become antitrust lawyers but do not have the social
capital or guidance they need.



So | can certainly see having the mentorship, having
the right social capital can help young lawyers break
into this practice area.

And | want to say one more thing—just one more
thing, you know, the concept of you don’t know
what you don’t know, | think that really reiterates
and highlights the importance of network

and mentorship.

MR. VIEUX: Thank you, Qianwei. | think that
makes a good point especially about the point of
networking—and to make a pitch for our Section,
especially for younger attorneys, for diverse
attorneys out there, this is a great opportunity to
meet various folks who can help you along in your
career, especially if you don’t come out of the gate
privileged with a lot of that social capital.

Jeff, if we can turn it over to you, in terms of your
background and how you got to where you are now.

MR.NEGRETTE: Thank you, Steve, and | will
offer up the as-promised obligatory disclaimer
that my comments today are mine alone and
don’t necessarily reflect those of the Department
of Justice.

| started my career with the Antitrust Division right
here actually in San Francisco at our field office and
was only there, though, for a short while before
transferring to D.C. | joined our technology and
digital platforms group there and worked there for a
while, and then transitioned to our appellate section
and then most recently, as Steve mentioned, joined
our newly formed Civil Conduct Task Force and I've
been there since.

I’'m also a reservist in the military, so it's definitely
been a challenge, | would say, juggling two careers,
serving that entire time. Multiple deployments,
training exercises, definitely can create some tension
with the day-to-day rigor of practicing antitrust law.

| think the importance of serving warrants the effort
and so I've been happy to serve in those two roles.

| think we heard some great comments today

about mentorship and | think all that’s very
important. I'd say where | see a helpful way to
contribute in a mentorship capacity is actually at the
organization level.

So, you know, we normally think about mentorship
in a one-to-one, person-to-person type relationship.
That can certainly be very gratifying, but to

make the really substantial impacts, sometimes

that mentorship actually needs to occur at the
organization level.

So I've really been focusing a lot of energy on trying
to make those changes and initiatives happen
organization-wide. It can be slower progress, but
certainly very impactful.

MR. VIEUX: Thank you. | don’t want to put you on
the spot and ask you a follow-up question to surprise
you but, yes, if you can speak to that, because we're
going to discuss this later on in the program, | do
think that enforcement agencies have an important
role to play in this issue.

But are there any specificinitiatives in the DOJ
Antitrust Division, in terms of cultivating diverse
attorneys? I've heard that my old agency, the

FTC, they’re engaging in some initiatives such as
mentorship programs. So is there anything you can
shed light on?

MR. NEGRETTE: Sure. We have a lot of stuff going
on behind the scenes, of course, but publicly we do
have a diversity committee and it’s grown in size, in
scope, and | think we've accomplished a lot.

I’'m very proud of some of the results we've
delivered, but there’s still a lot of work to do. It’s
great having the support, though, of leadership and
being able to see the changes, the impacts that those
initiatives are happening.

| think as an enforcement agency we may take on
some additional responsibility—or at least | feel it
does in the broader antitrust bar—and some of that’s
just because as an enforcement agency, right, we
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represent the American public and the perspectives
of the American public and so we should probably
have those perspectives firsthand on staff to ensure
we are representing those perspectives. So | think
that’s a unique responsibility that the enforcement
agencies carry.

I would also say that the enforcement agencies
are looked at by the rest of the antitrust bar as a
bit of a guidepost for what they should be doing.
Certainly on substantive matters we are looked at
for interpretations of the law, and it really isn’t any
different in terms of how we should be focused on
personnel matters.

So there’s probably some extra responsibility there
to provide some guidance to the rest of the bar.

And | guess lastly | would say that we talked a

little bit about the pipeline and in some ways the
enforcement agencies are part of that pipeline. We
certainly provide new attorneys with significant
training opportunities. That’s one of the reasons
why we are able to attract them—it certainly isn’t
our starting salaries. And so because of that, as part
of the pipeline, you know, if we are able to bringina
diverse group of new hires, they’re going to graduate
out into the other sectors and help them with

their representation.

[IIl. 1S IT TRULY A PIPELINE PROBLEM?

MR. VIEUX: And then also if we could talk about, get
to the meat of the program too, what could be done
in terms improving diversity in our antitrust bar?

And Qianwei, I'll start with you. Is it truly a pipeline
problem? We always hear—you know, and | don't
want to be negative about it—but sometimes the
excuse is, well, the pipeline is just not there. Is it
really truly a pipeline problem or do you see it more
as an issue of will? And we'll start with Qianwei.

MS. FU: Well, Steve, as you know, when we were
doing the prep session and | questioned this topic, |
said this is such a daunting topic to unpack.
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| think the answer really depends. And in the slides
we provided some data and the data is based on the
state bar 2019 attorney census, and | think the data
reveals three observations.

One is despite the significant growth in the
proportion of attorneys who are women and
who are people of color in the past 30 years,

the California attorney population does not
represent the state’s diversity, with Latinos being
particularly underrepresented.

And the second point is that women of color are

underrepresented among leadership positions in
all legal employment settings, with Asian women
particularly being underrepresented.

And the third observation is that women, people
of color, LGBTQIA, and people with disabilities
consistently report low-level satisfaction with
workplace experiences.

| think the pipeline in general is strong for women,
just in general. | think we really need to look at the
bias that’s baked into our organizations that serve as
obstacles for women attorneys to grow and thrive.

The pipeline for people of color, | think is getting
stronger. We saw rapid growth in the number of
Asian attorneys since the 1990s, although that
growth has since levelled off.

And as | mentioned, Asian women are
underrepresented in leadership positions.

Latinos and Black attorneys are underrepresented in
all legal employment sectors.

So if we do nothing, those groups will be left behind.

And, you know, | have to say this because we
discussed this during the prep session. | think
the demographic disparity is rooted in the
educational system.

You know, it starts early and runs deep but | think
the problem is compounded by the legal profession’s
approach to recruitment and retention.



| know it’s intuitive for leaders with DEIl work to start
with the hiring pipeline, you know, how to get more
people with X background in the room, right?

But one of the gaps we often have to wrestle with
is history, because certain minority groups aren’t
just underrepresented, they are also intentionally
excluded and historically marginalized.

So | think taking a closer look at the racial history
and really trying to understand the social, historical,
and political barriers that have exclued people from
the legal profession is equally important.

A diverse place is not necessarily an inclusive
workplace and, you know, an analogy | like to use is
our neighbors have this great tradition to host new
year holiday parties each year and they all come
from different ethnic and cultural backgrounds,

so we get to enjoy a great selection of a variety

of foods.

That’s diversity.

But my husband has certain food allergies. He’s
also a picky eater. My neighbors always ensure
there is food that he can eat at the party so he can
enjoy a good meal and he can enjoy the parties too.
That's inclusion.

You know, diversity is a numbers game but inclusion
is about impact.

MR. VIEUX: That’s a good point, actually, diversity
versus inclusion too. We'll talk about this a little

bit later and it's something I've noticed too in the
defense bar. Yes, you can have something that
looked diverse, but without people really being
included. That plays a role in retention and whether
five, six years down the line of recruitment of when
these folks entered the profession, whether they’re
still there at that same place of work, and that’s an
issue we see certainly in private practice.

And | even noticed it too, | have to say, evenin
government. | can speak freely now, since I'm no
longer an employee of the government.

MS. FU: | also think that it’s a leaky pipeline. We're
looking at a leaky pipeline.

MR. VIEUX: Yeah. Oh, yeah.

MS. FU: The pipeline is leaky starting from
elementary school all the way to the end of college
and the pool of prospective minority students is
already small in number, compared to the groups
that are going to law school in larger numbers.

And then we have the retention problem. The
pipeline gains aren’t reaching to the top, right?

Again, we're fighting a war for talent in the post-
pandemic era and if minority lawyers do not feel
they’re included, do not see a career path at the firm,
do not feel they are offered opportunities to grow,
they will leave.

MR. VIEUX: Yeah. The "great resignation."

IV. WHAT CAN BE DONE TO
IMPROVE DIVERSITY?

MR. VIEUX: | mean on that point, too, in terms of

a leaky pipeline, what can diverse attorneys do
themselves? | mean, I'm a big believer that, look, you
worry about what you can control, yes. Advocate,
agitate, you know, for other folks to do the right
thing but in this environment, what can women,
diverse attorneys, in terms of disabilities—and even
veterans too, because that’s an issue with veterans
too, in terms of discrimination against them or just
not getting opportunities because folks think they're
not as available—what can they do to improve their
careers, protect their careers?

You know, one of the things | thought as a former
FTCer and | think something that helped me, is

| probably wouldn’t be an antitrust lawyer if |
didn’t start my career at the agency, at the FTC.
Although it wasn’t perfect, | think there were a

lot of opportunities | got early on, you know, trial
opportunities, leadership opportunities, that |
probably wouldn’t have gotten if | went straight to
afirm.

COMPETITION, FALL 2022 | 83



So that was one idea | had are pursuing those
opportunities, but are there any things you can
recommend to attorneys to make sure they stick
through the pipeline?

I'd like to throw that to anybody, not
necessarily Qianwei.

MS. FU: I have to give a pitch to our Section.
MR. VIEUX: Okay.

MS. FU: So we talk about the importance of
mentorship and our Section, the Antitrust and Unfair
Competition Law Section, has doubled down its DEI
efforts in the past several years and really, you know,
making sure we inject diversity components in our
programs and activities and also create strategies
and methods to further our diversity initiative goals.

One example is the creation of the D&l fellowship.
The fellowship was incubated under our former
Chair, Elizabeth Pritzker’s leadership—I see Elizabeth
is in the audience—and so the fellowship, in addition
to providing financial assistance, it also offers a
summer internship with a state or federal antitrust
agency, as well as a year-long mentorship.

Last year our fellow was fantastic, and we just
selected this year’s D&l fellow. We truly thank

the law firms and the corporate sponsors who

have contributed their generous support to our
fellowship, and for those who have not contributed, |
strongly urge you to contribute to our fellowship.

But there are also other ways to help law students to
break into this practice area and one example is our
DEI committee. They have brought on presentations
like, you know, pathways to antitrust to law students,
with the goal to introduce law students to the
different portals of antitrust practice.

And also | think they are currently developing
learning modules to provide skill trainings to
minority diverse lawyers or early career lawyers.

So if you cannot contribute financially, consider
contributing in kind, and we always need volunteers
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for those programs. So those are just two examples
what our Section has been doing.

And if you are a member of a group that has
traditionally had more power, you have the
opportunity to use that privilege to advocate
for others.

| know the national conference of the Women'’s Bar
Association has put on what is called the Good Guys
Program to encourage male allyship.

The program is designed to break the impasse in
women’s advancement by including people who have
long been missing from the conversation: the guys.
They've been trying to involve good guys, trying

to involve men in women's issues and women's
organizations and inject event components based on
studies showing the best way to engagement—Ilike
highlighting men that other men want to emulate
and know, and providing implicit bias trainingsin a
straightforward and nonjudgmental way, and just
showing good guys that diversity and inclusion

are where the money is and telling them how they
can contribute.

| think these are all helpful strategies to
involve everybody.

So when we talk about diversity, what is diversity?
You know, it's not something somewhere in the
book. It’s not like in this program we have to do,
right? It's everybody. It's everybody’s effort. You
know, even if you are a heterosexual white male,
you have diversity. Everybody has diversity. | think,
you know, the key here is really how to embrace
everyone’s experience and to act upon it and to
make sure everyone be seen and be heard and feel
uninhibited to share their perspectives.

MR. VIEUX: Thank you, yeah. That’s a good point.
Also to echo what Qianwei said too, | think for
diverse attorneys getting involved in CLA, also other
bar associations like the ABA Antitrust Section.

| think you probably have to double up on those
efforts compared to some of your colleagues.



But yeah, if | could turn to other members of the
panel too, in terms of what they’ve done.

Laura, then Charlotte, you're in the thick of it now as
a young attorney too, in terms of what you'’re doing
but Laura, if you can talk.

MS. WILKINSON: Sure, I'll jump in.

I'll try to start with your pipeline versus will question,
and tie it back together.

| think that it’s really both the pipeline issue and
awill issue, but if we think about the pipeline,
only as the very beginning—the education system
and getting people into law school—I don't think
that’s enough.

| think that there are multiple pipelines, right?

There is that pipeline at the very early stages and we
need to do more at that stage but there are pipelines
through the law school process, making sure that
people are—for antitrust, are exposed to antitrust
and see it as a valuable area to practice in.

There are pipelines in each of the sectors, whether
it's government or law firm or in-house, being able
to progress and what we need to do to make that
pipeline move along so that people can get into
leadership roles in any of those sectors, and that is
the really the retention issue that we've started to
talk about.

And | think that what we can do and bring it into why
it's also a will question is that we each have a role to
play in helping to move those various pipelines along
by, you know, stepping up and being a champion

for diversity. Where you are, whatever your role is,
you can do something towards that, whether that is
acting as a mentor or just making sure that you don’t
just let the status quo stay.

It is the easiest thing, in an in-house setting, to hire
the antitrust chair of some large law firm. Look to
who else is in the practice group. There may be
someone with really direct expertise that you could

reach out to and make sure they get credit for it,
rather than just going to the chair of the department.

If it is in the law firm, can you make sure that
everyone has a chance to work on the cases that

are going to be visible, that will impact their career,
that will help them gain visibility or prominence even
within the firm.

Everybody has a role that they can play where they
can help move their respective pipelines along.
Bringing in an analogy, one that | recall from Verna
Myers, who is a consultant or had been a consultant
in legal diversity for many years and now | think is in-
house at Netflix in the diversity space. She’s written
several books coauthored with the ABA around
diversity issues and one of the analogies she has is,
diversity is being invited to the party and inclusion is
being asked to dance. You can be there and standing
against the wall—we’ve all been in junior high or high
school parties where people are standing against the
wall and no one’s asking them to dance.

They were invited to the party but they don't feel
included. That'’s the analogy that we need to think
about: how can we make people feel a part of the
environment where they are, whether it’s a law firm,
a company or a government agency?

MR. VIEUX: Charlotte?

MS. CHUN: This is super exciting because usually
| have to like grasp my colleagues at happy hour to
talk about DEI, and I'm sure that’s not everyone’s
idea of a fun Friday evening.

One of the things that we hear a lot about in Big Law
is our huge diversity issue. We hear it a lot in the
antitrust bar because a lot of the Big Law firms that
specialize in antitrust tend to be on the East Coast,
where we're facing a lot more diversity issues than,
for example, the California bar.

Where | was coming in from on Wall Street, | couldn’t

particularly say that diversity was doing very well
there, right?
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And one of the things that was always a source of
confusion, | think, to some of the senior management
at law firms that | spoke to was we have this
incredibly diverse incoming class. We could make
pamphlets of how diverse these incoming associates
are. Why aren't they reflected in our ranks on the
website when you go in and check the partnership,
the counsel, the promotions?

Where are they? Where did they go?

And it’s because a lot of firms—they’re trying very
hard—but they’re sort of creating cookie cutter
diversity programs. They sort of put a stamp on

it and they say, we did the monthly chat for first-
generation attorneys. We did the chat for the East
Asian women associates.

But where is the engagement?
Every firm has different needs, right?

It's sort of like if you're building a city as an architect
and you have this blueprint and you use it for every
single city that you create, and you go into the city
and you wonder why aren’t people flourishing in
every single city? We used the same blueprint and it
worked here but it’s not working there, and it’s sort
of like that for the law firms too.

| think a lot of law firms are getting consulting about
what kind of programs worked one place and don’t
really critically think about how that might apply to
their associates, and young attorneys increasingly
are really understanding their value, their worth, and
they’re demanding more because they know their
value. | think it’s partly what’s contributing to the
“great resignation.”

So they’re going to continue to ask for a spot.
They've worked so hard to be there and | think firms
are going to have to start listening to them. A lot of
them are starting to listen to them, but it is a slow
process and | think young attorneys in particular are
going to be really driving that effort to make sure
that at least on the law firm front, diversity is going
to have to improve over the next few years.
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MR. VIEUX: And how would you advise young
attorneys do that? At the start of your career

it's intimidating, especially depending on what
background you come from, at a law firm. You don’t
want to be seen as a troublemaker.

MS. CHUN: Good trouble.
MR. VIEUX: Good trouble, yeah.

How do young attorneys do that, advocate for that
but still protect their careers?

MS. CHUN: It’s a hard question because on the
one hand | don’t want to put the burden on diverse
associates to make the path for themselves but if
no one is making that path for them, they have no
choice, right?

I think my first advice for the diverse associates is
just to first be in the room—and | know it’s different
to be in the room and then to be sort of invited to
dance—but being in the room is sort of the foot in
the door.

And then | think more than anything, though, it’s
going to have to be an institutional change. | think

a lot of times, at least in Big Law, the way diversity
and inclusion are thought of is sort of siloed. We
have DEI and we have DEI programming and we
have partners who are in charge of the DEI program,
but it's sort of a separate, siloed existence than
viewing every aspect of the business through the
lens of diversity, looking at the staffing and saying, is
there an issue with how we're staffing these cases?
Looking at the clients and seeing what their demands
are for diverse teams, right?

It’s not just about having the programming, it’s
just really making sure that the firms are looking
at diversity, and the lens of diversity and inclusion
applies to all aspects of their business.

MR. VIEUX: Putting that pressure.

Well, Jeff, you have a unique experience, being in
the government.



What would you recommend to folks, diverse
attorneys, in terms of making sure the pipeline is
reflective of themselves, of people in their group?

MR.NEGRETTE: Yeah, so | think that’s gotten a little
better than it has been in the past but there still are
real challenges.

| think one of the best avenues that is available for
new diverse attorneys is to join any of the number
of affinity groups that we now see in the agencies;
some of them occur at the division level, some

of them are at the department level, but quite a
few opportunities for people to feel that sense of
inclusion because it’s not enough just to get people
in the door and to make the numbers look good.
It's very inefficient to spend all your time trying to
recruit people that don’t stick around.

And so it’s very much a culture change that needs
to occur in the organization, and that obviously
starts at the top. There needs to be a leadership
level of commitment to what it means to have a
diverse organization and why that’s important, why
that’s valuable, pushing that message throughout
the chain of command and in doing so, creating

this environment that younger people will feel
comfortable participating in, being a part of, and in
turn contributing to of their own accord.

MR. VIEUX: | don’t want to put you on the spot, but
one thing | remember too from the government it
was great in terms of at the entry level, getting that
experience, getting hired. But one thing | noticed too
was just moving through the ranks, and a lot of folks
felt—and Laura, I'll turn it over to you since you did
move through the ranks at the FTC—but a lot of folks
felt that was closed to them, and that certainly had
an effect, in terms of retention of diverse attorneys.

And | notice, on a positive note, the DOJ with

Doha Mekki, the management has gotten more
diverse, but any insights that you can speak to in
terms of improving or being more intentional about
improving those promotional opportunities for
diverse attorneys?

MS. WILKINSON: I'll start off—it’s been some time
since I've been out of the government but | do think |
agree with you, I'm seeing more movement in terms
of progression of diverse attorneys through the
ranks at all of the government agencies and | think
that’s a very positive step in many of the programs
that you spoke of, of probably partly contributing

to that.

| think that there are things that, as | said, we can

all do where we are. In the in-house sector and in
the law firms there are programs such as diversity
lab or other things like that where the law firm or
the company or even the government agency, you
know, makes a commitment to increasing diversity
or taking steps to increase diversity, not only in their
hiring and advancement but on the in-house side, on
making sure that the attorneys that work for us are
also diverse and putting commitment around that so
that it’s a shared responsibility for everyone. Again,
not just the diverse attorney’s responsibility or the
diversity committee’s responsibility but everyone’s
responsibility, and part of how people are evaluated
or compensated is often a motivating factor.

And so those kinds of commitments, incentives,
things like that will help spur increased diversity,
whether it's for someone’s own self-interest to make
things happen or whether it's because it’s the best
for the organization. | think it’s really both.

And there are many programs like that, that we
should all, in our own environments, think about
what, you know, as you said fits your environment.

[t's not a one-size-fits-all, but make the effort to
say, what can we do to increase our commitment
and make it a shared responsibility, not just on
the diverse attorneys or the committee that has
that charge?

And | think that there’s still a valuable role for the
affinity groups for the diverse attorneys and allies,
because you do need to have some safe spaces
where you can talk about issues like this and how to
navigate, so there’s a very important role for that.
But that’s not the only thing and that is not going
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to be enough to advance the needle, but it will help
with retention.

MR. VIEUX: To add to that, too—and I'm going to
ask this question for each | guess for lack of a better
word, representative for each sector—but what do
you think, Laura? In terms of the corporate world,
what can they do in terms of improving diversity?
Not only corporate legal departments, but just
generally? | think you touched on that a little bit,

in terms of hiring decisions, but if you can expand
on that.

MS. WILKINSON: Yeah. | mean, | do think a large
part of it is hiring decisions both internally within the
legal departments because as the legal departments
are more diverse, there will be different perspectives
and different networks of people that they may
reach out to, in terms of hiring from the retention of
external counsel for the company.

So the internal hiring and promotion is a big piece

of it and then the other part, as you said, is the

law firms that we retain and making sure that, you
know, even if you have, you know—I know many
in-house law departments have historical law firms
that they use and so it’s harder to shift to another
firm—but really take the time to look at the ranks of
those firms and try to get some of the more diverse
attorneys or women involved in your matters so
that they can get experience. Or, where appropriate,
look to other firms and other partners that may have
even more relevant experience and give them a try
because just because you've always used that firm,
doesn’t mean you have to continue.

And part of that may be whether they have shown
progress on the diversity front, maybe one of those
factors that make you decide that maybe we should
look at some other outside counsel.

MR. VIEUX: And yes, the legal market in terms of
business for corporate defense clients is getting a lot
more competitive, I've noticed.

MS. WILKINSON: And the in-house departments
are getting more diverse as well, and | think that that
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will have an impact on bringing the pipeline of law
firm partners along as well.

MR. VIEUX: Jeff, you touched on this too, in terms of
diversity and the role of public agencies can play.

Could you speak to that, not only in terms of hiring
within the Department or the FTC or State AGs,
but what role the enforcement agencies can play, in
terms of diversity in general, even diversity in the
private bar?

MR.NEGRETTE: So | do think of the agencies as part
of the pipeline. And so, how we structure ourselves,

I think in part contributes to diversity elsewhere in
the bar. And the way that we—at least the way | look
at it—are trying to maximize diversity within the
organization is really a multistep process.

We've talked about hiring but it really begins with
outreach, you know, just trying to get people to
apply, right, is a very important first step.

And then in the hiring cycle, it’s really important
to convey to hiring officials what it means to hire
up a new attorney that reflects the characteristics
that the organization is looking for, and it’s easy to
fall into traps, right? | think someone mentioned
bias here but we, just as human beings, right, we
commonly fall into the convenience traps, right, of
engaging in unconscious bias.

So we may objectively and openly put a great deal
of value on diversity but we're all very busy and
when we're staring down the barrel of 300 resumes,
it's extremely tempting to take shortcuts, but

those shortcuts really do undermine the process of
trying to capture someone who really reflects the
characteristics that we're looking for. So hiring is a
very big part of it.

And then of course retention and advancement.

That’s sort of the four-step process, as | see it, in
terms of trying to build and maintain a diverse
organization which, in turn, hopefully will benefit the
rest of the bar through natural career progression.



MR. VIEUX: Yes, | definitely agree.

Charlotte, just to follow-up on that too, you have an
interesting perspective as being a similar perspective
of mine—you know, corporate private bar, in terms
of defense.

I'll ask this of you: what role, as somebody sitting on
the opposite side of government enforcers, what
role do you think the enforcement agencies play in
diversifying the profession, diversifying the bar?

MS. CHUN: This is something that we talked about
during our prep session as well.

Cleary in particular works a lot with international
clients, so what ends up happening sometimes

is that you have foreign clients who look at the
enforcement—look at the government side. They
look at the folks who are sitting on the opposite
side of the table as them and they try to mirror that
sometimes implicitly in their own defense counsel;
maybe strategically it would be better if we have
white male counsel talk to the DOJ because they
happen to have a white male panel—I'm just using
the DOJ as an example. No shots fired.

And sometimes that could be a part of the calculus

in the client’s mind as well. So sitting as a junior
attorney and looking at what, you know—what the
room composition looks like, | can’t help but wonder,
maybe the client is thinking the same thing. Maybe
they would prefer to have folks that look like the
government, and to have a more diverse government
sitting on the opposite end of the table, | think is
actually going to really help diversify teams on the
defense side as well.

I mean, | can’t really say it’s one party’s burden or the
other, but | do think it is a little bit of a feedback loop.
It does affect, | think, people’s choice in their counsel
as well.

MR. VIEUX: That’s an interesting perspective,
definitely. And Qianwei, as we talk about diversity,
a lot of the discussion and a lot of the initiatives, like
with the Mansfield Rule, a lot of it seems geared

towards the defense bar, defense corporate bar, in-
house counsel, legal departments.

| think the plaintiffs’ bar obviously is very important
and some folks, a lot of diverse attorneys, they want
to be plaintiffs’ lawyers, they want to be on that side.

So what are the incentives for folks in the plaintiffs’
bar to pay attention to diversity, and what initiatives
are there to improve diversity in the plaintiffs’

bar? Because it’s lacking on the plaintiffs’ side of
things too.

MS. FU: Well, you do need the plaintiffs’ bar, for this
practice to exist.

MR. VIEUX: Yes. We wouldn't get paid.

MS. FU: | think both plaintiffs’ and the defense bars
face some common challenges.

You know, if you think the picture is dismal for
antitrust practice, it’s even worse for the private
sector compared to public and corporate sectors,
but | do think the plaintiffs’ bar face some unique
challenges and issues that undermine diversity.

When | first started, the leadership appointments
for antitrust actions were monopolized by a few
repeat players. I've seen a positive change in the past
15 years. More women are appointed to leadership
positions, more minority lawyers are taking on more
meaningful roles litigating those cases, but | think
the change has been far too slow.

And | also think, you know, we've lost some diverse
talent, talented minority attorneys, who did not get
the right or proper exposure opportunities in their

most crucial years for growth and advancement.

And in other cases | think we've made some good
progress because more and more in-house counsel,
as Laura mentioned, have demanded our legal terms
to include diverse talent, and institutional clients
recognize there is this correlation between diversity
and good business, right?
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But for the plaintiffs’ bar, there are also pressures
from the bench, demanding more women to be part
of the leadership and more minority lawyers to
argue dispositive motions or have a seat at the trial
counsel table.

And | want to read you an excerpt from your slide. |
just think it’s a fantastic opinion.

So Judge Lewis Liman in the Southern District

of New York, he has made an eloquent case for
promoting diverse leadership in class action cases
and | just—I don’t want to paraphrase it because it’s
just beautifully written and I’'m just going to read it.

So he says: “There is an obvious social value in
promoting diversity within the ranks of the legal
profession. A firm’s commitment to diversity,

though, does not just demonstrate that it shares
with the courts a commitment to the values of

equal justice under law, rather the intuition and/

or diversity criterion is soundly grounded in the
court’s obligation to select counsel who will best
represent the interest of the class. That intuition is
recognized and validated by the views of a consensus
of corporate general counsels of some of the leading
companies of the United States, each charged with
fiduciary duties to protect the interests of the absent
shareholders, and on their behalf to select counsel
best able to represent the corporation. There is no
reason why the courts, faced with a similar choice

of selecting counsel, but this time on behalf of the
putative absent class members, should not consider
and give weight to that same factor.”?

Indeed, | think Judge Liman’s made an eloquent case
that all sectors—the bench, the public, the corporate
and private sector—should live and breathe D&l.

MR. VIEUX: It should, definitely.

| want to thank our panel. This was a great
discussion. | enjoyed it, even though | lost track of
time, and | hope you guys found it helpful too as well.

1. Steve Vieux is Senior Counsel at Bartko Zankel Bunzel
& Miller, PC. Steve represents clients in federal and
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state court litigation concerning commercial and
consumer matters, as well as counseling clients on
various antitrust and consumer protection issues. Steve
previously served in the Federal Trade Commission’s
Bureau of Competition where he participated in
antitrust litigation and investigations focusing on
the health care and pharmaceutical industries. Steve
serves on the Executive Committee and as Chair

of the Education Committee for the Antitrust and
Unfair Competition Law Section of the California
Lawyers Association.

City of Providence, Rhode Island v. AbbVie Inc., No. 20-
CV-5538 (LJL), 2020 WL 6049139, at *6 (S.D.N.Y. Oct.
13, 2020) (emphasis added).
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|. INTRODUCTION & OVERVIEW

In the In re Capacitors Antitrust Litigation trial, a
class of direct purchasers brought suit against 23
capacitor manufactures under Section 1 of the
Sherman Act. Plaintiffs alleged that defendants
participated in a 13-year-long conspiracy to fix the
prices of aluminum, film, and tantalum capacitors.

Antitrust cases rarely go to trial. But this one did, and
not once, but twice! This case was first tried before
Judge James Donato and a Northern California jury
in March 2020. That trial was suspended due to the
COVID-19 pandemic two weeks into the plaintiffs’
presentation of evidence. The judge declared mistrial
in the summer of 2020. The case was then retried

by the same trial team, before a different jury, in
November 2021. Going into the second trial, the

plaintiffs had already secured settlements ($435
million) that exceeded the single damages figure
($427 million) calculated by the plaintiffs’ expert.

This panel explored plaintiffs’ motivations behind
trying the case for treble damages despite
enforcement challenges in Japan, and defendants’
motivations behind defending the case despite
having eight guilty pleas stacked against them. The
panelists also touched upon settlement strategies
and presentation of expert evidence, and left the
audience with trial tips.

Joseph R. Saveri is the founder of the Joseph Saveri
Law Firm. Joseph Saveri served as lead trial counsel
for the direct purchaser plaintiffs. Anupama Reddy is
currently Associate Competition Counsel at Google
and was formerly an attorney at the Joseph Saveri
Law Firm. Mr. Saveri and Ms. Reddy represented the
direct purchaser plaintiffs.

Bonnie Lau is a partner at Morrison & Foerster

LLP, and Roberto Finzi is a partner at Paul, Weiss,
Rifkind, Wharton & Garrison LLP. Mr. Finzi and Ms.
Lau represented Japanese capacitor manufacturer
defendants Nippon Chemi-Con and Matsuo Electric,
respectively.
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Elizabeth Castillo is a partner at Cotchett, Pitre &
McCarthy, LLP. Her practice focuses on complex
litigation, specifically antitrust class actions,
including representing end-payor plaintiffsin In Re
Automotive Parts Antitrust Litigation.

* * *

[l. HISTORICAL AND LEGAL CONTEXT

MS. CASTILLO: Good afternoon, and welcome

to the Big Stakes Antitrust Panel: In Re Capacitors
Antitrust Litigation, which the parties tried not once
but twice during the COVID-19 pandemic to a jury
before the Honorable James Donato in the Northern
District of California.

The direct purchasers’ trial against 10 capacitor
manufacturers took place first in March 2020.
Due to the pandemic, the court suspended trial
proceedings that same month and later declared a
mistrial. Several defendants settled right before or
during the first trial.

A new trial against the last three remaining
defendants took place in December 2021. The direct
purchasers settled with Matsuo three days into

the second trial, and with Nippon Chemi-Con and

its U.S. subsidiary right before closing statements.
The direct purchasers ultimately settled with 19
defendant groups for over $600 million.

With that background, we’'ll begin with the lightning
round to get some trial highlights, then move to

Q and A for an in-depth discussion, and finish

with never-before-heard closing statements that
the parties would have given had the second trial
progressed further.

So turning to the lightning round. Panelists, please
limit your answers to less than 30 seconds.

Bonnie, what was your favorite moment at trial?

MS. LAU: My favorite moment during trial was
during opening statements. Joe had used a trial
exhibit photo and he cropped it to focus on three
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gentlemen, insinuating that this was a price-fixing
meeting and that an American company, AV X, had
participated in.

So during my opening | threw up the same slide but
| zoomed out to show the entire photo and | said

to the jury: Class counsel hasn’t shown you the

full picture, and what the full picture revealed was
this is just a global industry conference meeting.
There were a dozen people milling around in the
background, there was a photographer, and so it
clearly demonstrated that this was not some secret
price-fixing gathering.

And when that moment occurred, there was a pretty
audible gasp from the jury. So that’s my favorite,
most memorable moment.

MS. CASTILLO: Joe, what was the most challenging
part of trial?

MR. SAVERI: | think the most challenging part was
getting the case tried a second time when, after the
first trial, we had basically put all our cards on the
table and put our case on, which gave the other side
a pretty good view about what our case was.

MS. CASTILLO: Anu, what was the most fun part of
trial for you?

MS. REDDY: For me, | think the most fun part was

| felt like | was really on a team. | almost felt like |
was in a band or a Broadway troupe or something
because every day we would get ready, plan
everything, and then come back and debrief on how
the plan went. | really loved that. | loved that | felt
like | belonged to something big.

MS. CASTILLO: I'm sorry, | forgot to give the
disclaimer for Anu.

MS. REDDY: Yes.

MS. CASTILLO: The views she expresses here today
are not Google’s, they are her own.

MS. REDDY: I’'m new to this.



MR. SAVERI: The same is true of me. None of my
views should be ascribed to Google.

MS. CASTILLO: All right. Roberto, what was the
most unexpected part about trial for you?

MR. FINZI: For us it was—and | think you mentioned
this in the introduction—when three days into trial
our co-defendant, the last remaining co-defendant,
settled the case and there was an announcement
that morning. We hadn'’t, for reasons | understand,
we didn’t have any notice of that.

But we had planned, much as Anu says; you know,
you go in there with a game plan, who is going to
cross this witness, who is going to put on this direct,
who is going to argue this, that, and the other, and we
had charted it all out with, you know, some precision
and then all of a sudden you find out that, hey, you
know, half the team is gone. And so you've got to pick
up some other crosses and arguments and rethink
certain aspects of the presentation to the jury. So
that was quite a surprise.

We managed to roll with it and Morrison Foerster
and Bonnie, to their credit, were very helpful in
terms of—you know, to the extent they could—in
helping us out, but that was quite a shock.

MS. CASTILLO: Joe, can you tell us when Judge
Donato was at his finest?

MR. SAVERI: Well, | think he was at his finest
when he—well, he just really demonstrated | think
a lot of attention and care for the jury. | think he
demonstrated that he cares very deeply about the
jury and the jury process, and so seeing him exhibit
that and handle that | think was really admirable.

MS. CASTILLO: Bonnie, when was Judge Donato at
his fiercest?

MS. LAU: He was pretty terrifying and fierce at the
moment that he struck part of the plaintiffs’ expert’s
testimony, Hal Singer.

MS. CASTILLO: Can’t wait to hear more.

Roberto, what was the best part about trying a case
during the pandemic?

MR. FINZI: | think two things, really.

| guess in the lightning round you should do one only
but I'll speak quickly.

One was what Anu said, the sense of being part of
ateam. In the courtroom generally there was less
people because of COVID. We felt like even with
your adversaries, you were part of a team and you
were doing something, and even with the jury.

So that kind of sense of mission and cocoon-like
feeling was actually a positive one.

MS. CASTILLO: And finally, Anu, what was the worst
part about settling the case when you did?

MS. REDDY: | think it was a great outcome for the
class, but | remember when Joe called and he told
our team that we settled, | was 99 percent happy
but like one percent sad that | didn’t get to cross-
examine the defense economist that | was supposed
to cross-examine. The cross kept getting pushed out
for some or the other reason, like there was a flood
or something else happened, and | kept preparing
and preparing and preparing for that moment and
then we settled.

MS. LAU: Kind of the theme of both trials.
MS. REDDY: Yes.

MS. CASTILLO: Thanks for the quick highlights. Let’s
go to the Q and A portion, and first I'd like to talk
about going to trial.

[Il. TRIAL AND SETTLEMENT STRATEGIES

MS. CASTILLO: This question is for Joe. Antitrust
cases almost never go to trial. What do you believe
created the perfect storm here to make it happen?

MR. SAVERI: A few things. | think, one, there was a
very strong liability case.
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Second, you know, I'm really proud of our team,
particularly Anu, Chris Young, Steve Williams. |
mean, we were really—we had the courage, | think, to
take a case like this to trial.

And | think part of it is just having the fortitude and
the passion for that and being committed to the
jury trial process. | think the other thing that was
important was that we had a pretty rapid schedule
for a case like this. It did take seven years, | guess,
but that was actually pretty fast, given two of those
were during the pandemic.

And then | think ultimately it had to do with the fact
that we didn’t want to settle for single damages.
You know, we wanted more and we thought that
that was what these were—there was serious
wrongdoing, our clients had sustained substantial
losses and it was really important for us to get

them compensated.

MS. CASTILLO: Roberto, your client, Nippon Chemi-
Con, pleaded guilty and paid a $60 million criminal
fine for its role in price-fixing electrolytic capacitors.
Why try the case?

MR. FINZI: I mean, look, obviously walking in
representing a defendant who has already been
convicted of the conduct that they’re on trial for
isn't necessarily where you want to be. That being
said, we felt like we had an opportunity and we

felt like, with all due respect to the plaintiffs, who
tried a great case, that they had overreached, and
overreached substantially so, and had therefore
put us in a position—had given us an argument or
an edge that we might not otherwise have. And
whereas we were not going to get one ounce of
sympathy from the jury because our clients had pled
guilty—they had already admitted it, they had sort
of confessed, we could not argue that there was no
conspiracy—but we had fairness to argue.

And that gave us a leg to stand on, which is to stand
up and tell them point-blank, and we did it—I made
a point to do it in the first minute of my opening—

is to acknowledge my clients’ responsibility,
acknowledge their guilt for it, say we stood by it and
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recognize it, but that doesn't mean that they get
what they ask for, and that they have stretched and
taken advantage and asked for damages they did
not suffer.

And so I mean when you ask why take this to trial,
part of it is there’s not like a great alternative. |

mean, we weren’t prepared to pay what the damages
were at the time and so we thought that—and truly
believed that it was in the client’s interest to defend
the case, take it to trial, and keep litigating it.

And so that’s exactly what we did.

MS. CASTILLO: Bonnie, on the same note, were you
concerned about going to trial, given that your client
Matsuo, a relatively small player that also pled guilty,
was potentially subject to joint and several liability
and treble damages for a conspiracy that involved
not only electrolytic capacitors—which your client
pled guilty to—but also film capacitors?

MS. LAU: Certainly. | think | echo a lot of the things
that Roberto said, but independent of the risks of
trial and the potential outcome, Matsuo had two
very unique things working in its favor.

One is that Japanese law does not enforce punitive
damage awards; and then the second is Matsuo is

an exclusively Japanese company, with no assets
located in the United States. The Supreme Court of
Japan has held twice, in 1977 and 2021, that punitive
damages awards are not enforceable in Japanese
civil courts and that’s because the civil tort process
in Japan doesn't seek to deter or punish, it’s focused
exclusively on essentially single damages.

So we felt we had a pretty strong case that any
award against us would not be enforceable in Japan
or collectable against Matsuo, and so it actually was
quite an easy decision for us to roll the dice and go to
trial here, and it helped actually relieve a little bit of
the pressure of going into such a high stakes trial.

MR. FINZI: The other thing to keep in mind—and
everybody here who tries cases knows this—is that



you can lose a trial and still come out better than the
settlement demand.

| mean, it's not—I think people forget that a lot and
people say, oh, | have no case, I'm done on liability,
I've got to cave. The reality is—and my experience
has shown this time and time again—I’ve practiced
primarily in the criminal world where, you know,

if the prosecutor makes me an offer of 10 years
imprisonment and | say no and | go to trial and lose
but my client gets five years, I've won.

So the kind of binary looking at it like, oh, why go to
trial? You may lose, is it’s just all about the outcomes
and it’s all about how do you maximize what might
otherwise be a bad outcome?

MS. CASTILLO: Anu, next question is for you.

So you began working on Capacitors in 2019 and

the parties had been litigating the case for over five
years at that point. How did you get up to speed on
the hundreds of depos and the thousands of exhibits
and prepare yourself for a trial the following year

in 20207

MS. REDDY: Liz actually shared all these questions
with us before, so | have a prepared response for
this. So three reasons, really broadly.

One was, you know, when | came to the firm, the firm
already had a lot of really good associates and they
had put in a lot of work in organizing this huge case
and | feel like | went back to those resources several
times to come up to speed.

The second thing was | would basically camp outside
Joe’s and Steve’s offices and, you know, I'd have a list
of questions in my notebook and I'd just run through
them every day and I'd get the origin story on a lot of
things and that was super helpful.

The third thing is, because of the speed at which

trial went, | could only focus on like one fire drill at
atime. So if | had one problem, | would just really
learn everything | needed to learn to solve that one
problem and accumulate a little puddle of knowledge

and then the puddles kept aggregating and |
eventually knew enough.

MS. CASTILLO: Let’s talk about trial strategy.

Joe, people have told me you're a pro when it comes
to knowing when to keep litigating and when to
settle. Can you share your expertise in this and tell
me how much of this is gut feeling?

MR. SAVERI: | don’t know how much of it is gut
feeling and how much I've just kind of developed
and internalized over the years. You know, | have a
couple observations about this.

| think in a multi-defendant case there are kind

of two groups. | think there are what we call the
pilgrims, they are the early settlers, and there are
those who are going to be in there for a long haul,
and being able to kind of identify parties or lawyers
who appreciate the value of engagement on an early
settlement is a really important thing.

You know, and then | think the other thing is to be
willing to mediate and to be involved in ADR efforts
whenever those are available, and we used | think
four different mediators in the case, which was
really important.

And look, at the end | think part of it had to be being
willing to push the case all the way to trial, and | think
that maximized the value of the case.

So I mean those are really three main points.

MS. CASTILLO: Roberto, the pandemic halted the
first trial and the defendants then asked the court
to declare a mistrial. Why not request the court to
resume the first trial?

MR. FINZI: So we actually thought about that a lot
and the way the first trial was interrupted—this just
shows how things went during the pandemic, how all
of us had no idea what was going to happen—when
the judge suspended it the first time, he’s like, oh,
we'll be back in 10 days. Everything here will blow
over and, you know, don’t cancel your hotel rooms
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and we'll start again right away, and so some of it was
based on how long is this delay going to be.

We were also at some point reluctant to move for
the mistrial because we felt like we had gotten some
good rulings Bonnie alluded to on a plaintiffs’ expert
and the judge had stricken some testimony.

Ultimately, though, the idea of having a jury that
had sat for months and maybe even at some point,
you know, a year or more with the plaintiffs’ case—
because when the mistrial was called, it was | think
the day before or the day after plaintiffs had rested,
and so we found ourself in a situation where the jury
had heard and seen the plaintiffs’ evidence, then
taken, you know, a long break, and we were just a
little concerned that a year later they would have
made up their minds already and wouldn’t have the
open mind needed to hear our case.

So we went back and forth on that and discussed
with the remaining defendants, two of us still at the
time, and then ultimately just made that strategic
decision, but it wasn’t an obvious one.

MS. CASTILLO: Bonnie, shortly before the first trial,
six of the 10 remaining defendants settled and a
week into the first trial, another defendant settled,
leaving three defendants to try the case. This
probably wasn’t a good situation for the last three
defendants, so how did this impact your preparation
for trial?

MS. LAU: Yeah, it was tough.

It certainly impacted my team'’s ability to sleep that
week and | do want to just shout out the MoFo
team and thank everybody for their incredible hard
work during what were some very, very tough, long,
sleepless nights.

In terms of strategy, Roberto alluded to this in his
lightning round answer, it was just extraordinarily
fast, how quickly defendants settled out and it was
every other day. So | think we must have rejiggered
and restructured our opening statements three
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or four times that weekend. There were a flurry of
witnesses that had to be reassigned.

But the one thing that | do want to say—and | see
some of our co-settling defendants out in the
audience—is just, you know, how amazing the
defense bar is. People were extraordinarily fantastic,
supportive.

Even though they dropped out, they didn’t like jet
off to a desert island and enjoy their cocktail. They
stayed, they pitched in, they pretty seamlessly
transitioned existing work product and draft
examination outlines, and that really helped us
through what was a very challenging situation.

The other component that | think was very
challenging—and we confronted this in particular

in the second trial—is as the defendants settled, we
had these different components of the defense story
that demonstrated the plaintiffs’ overreach, right?

So we wanted to tell the story of film capacitor
manufacturers, which was separate from aluminum
and tantalum. We wanted to tell the story of
American companies. And so when AV X settled, it’s
not that we couldn’t pick up that story, but we lost
kind of the perspective of being able to tell it through
the American company that had never attended

any of the industry meetings in Japan, and that was
exceptionally challenging.

MS. CASTILLO: Anu, given Judge Donato’s concerns
about the lack of diversity in the practice of law, it
must have been refreshing for him and the jury to
see and hear from you. What were the advantages
and also the disadvantages of being diverse at trial?

MS. REDDY: Let me start with some advantages, all
right? Lawyers are quite boring, so am |, so | think

it's difficult for jurors to really pay attention while
you're presenting a really complicated case to them
and | think when you have diverse people in the
room, from a presentation point of view, it brings in a
different cadence, a different style. It is a show, after
all, right? And it’s a better show for the jury when
you have different people in the show.



And that diversity also brings with it different points
of view and different worldly experiences, which
affects the strategy and it affects how you really
choose to present the case.

Being different also points the spotlight on you,
so it’s a little bit of pressure when you're different.
Personally, when | was in the courtroom, | felt like,
oh, I'm so tall, I'm so different, like everyone was
watching me. So | felt like | had to be like on guard
all the time and there wasn’t that much room for
me to, you know, make mistakes. So | think that’s
a disadvantage when you're a diverse personin
acourtroom.

MS. CASTILLO: | kind of want to float this question
to Bonnie as well. Bonnie, | know you had a trial team
that was diverse, from partner to the paralegal level.
Was this strategic or just coincidence?

MS. LAU: It’s absolutely strategic. | think everybody
who knows me knows, you know, | work on a lot

of diversity issues in our profession and so when |
select my teams, it’s really important to me that we
have a variety of perspectives. | think everybody’s
familiar with the research that shows when you
have that diversity of opinions, you tend to come

up with more creative ideas and hopefully arrive at
better solutions.

And | think the other thing that | would say too

is that, you know, look at our shifting population
demographics. We are becoming increasingly
diverse. Our jury pools are really diverse. And | think
it helps us connect with a broader swath of jurors,
when you have a really broad team that brings all
sorts of shapes, sizes, perspectives to the table.

The other thing that | just wanted to say is | really am
thankful to Judge Donato and the N.D. Cal. bench
because they’ve really made diversity such a priority.

We've had that standing order now for years that
encourages young attorneys to have speaking
opportunities. If anybody is young in this
audience and doesn’t know about it, go ask for
this opportunity.

And, you know, one thing that I've heard from my
female attorney friends who are across the v. is that
there’s not as much accountability on the plaintiffs’
side, right? On the defense side we have clients who
have a diversity imperative.

And so it’s actually been really nice to see Judge
Donato and other judges in N.D. Cal. push back
when the slate of proposed lead counsel is

too homogenous.

And then lastly, just a pitch. Everybody please join
ABA Women.Connected and Diversity.Advanced. It
would be great to have as many advocates and allies
as possible, as we try to continue to shift the needle
on this.

MS. CASTILLO: That was overreaching. This is a CLA
event, Bonnie.

MS. LAU: And thank you to GSI for spotlighting the
next diversity panel. | think that’s such a critically
important part of the conversation.

I’'m sorry to meld organizations here.
MR. SAVERI: Let me just jump in on this.

You know, | do think the plaintiffs’ bar really has
done a good job, so to the extent that there’s people
on the other side of the v. kind of saying, well, the
plaintiffs don’t do a good enough job or we can

do better, | think this trial in itself shows what

the plaintiffs’ bar has done and how seriously we
take this.

| think the mission of our firm, among other things,
is to train the next generation of antitrust lawyers. |
mean we are all so fortunate to be practicing in this
area in this state and we take the obligation to train
the next generation very, very seriously and part of
that is to being able to provide opportunities for all
sorts of people from all sorts of background.

So | really do think we do a good job at that, and this
trial in particular demonstrates that.
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MR. FINZI: Also, to build on that, | thought some of
the happiest moments during the trial were when
one of the young lawyers for either side was able to
do their first examination or first cross-examination
or first substantive argument before the court.

| remember those moments of after court that

day going over and shaking somebody’s hand and
saying, you know, hey, great job and welcome and
congratulations, and it brought me back to the
mentors | had that gave me my first opportunities. |
feel like this “pay it forward” mentality in the bar of
giving young people an opportunity to get up and
do their first thing and make their first mistake or
hit their first home run is a great thing about our
profession and one that I'm personally proud of.

MR. SAVERI: Yeah and you know, when you try
these cases, there are a lot of different personalities
and you get to know everybody very well. What
Roberto said is absolutely true, and | think one of the
remarkable things about it is that | think that that
was true regardless of what side of the v. you were
on, and while we were very fierce adversaries, | think
we were, as a group, generally supportive of those
opportunities for everybody, and | certainly felt that
and | know it was reciprocated.

MS. CASTILLO: This is a perfect segue into my next
question and the next topic, which is experts.

IV. PRESENTATION OF EXPERT EVIDENCE
AT TRIAL

MS. CASTILLO: Anu, this is for you. So you examined
the class’s technical expert, Adam Fontecchio, and
were slated to cross-examine defendants’ economist
Laila Haider.

How did you get this starring role, as a
young attorney?

MS. REDDY: How? I'm not sure.

It is kind of being in the right place at the right time,
but in some ways | think Joe and Steve might be able
to answer the “how” better than | can.
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But | think in terms of like the job | did on trial in the
beginning, it was very heavy on expert work. While
doing that, | developed a lot of relationships with all
of the experts on the case. | had a big role in drafting
all of the scripts and prepping the experts, designing
the focus groups, and even impersonating Dr. Haider
for one focus group that we did. | basically pretended
to be Dr. Haider in front of the jury. And all of that
really helped me engage with the expert material
quite deeply.

So although at the point that | got these tasks | didn’t
have the skill set | needed to really do the cross or
do the direct, | felt like the firm, and Joe and Steve
particularly, thought | could get there within the
time frame that we had and that’s probably why | got
those tasks.

MS. CASTILLO: Staying on the topic of experts,
Roberto, the class claimed $427 million in damages.

Judge Donato struck testimony by your client’s
expert witness that damages do not exceed
$66 million.

Can you elaborate on what happened, and anything
you would have done differently?

MR. FINZI: Yeah, it was actually tricky and
interesting—to me at least—on a couple of different
levels. We had made a very deliberate choice to not
present a damages number of our own and that the
theory we were going with was they have not proved
their damages.

They had overreached. Their damages model
included—and, you know, we’ll come to this in the
mock summations, you know, the sale of every single
capacitor made by every single defendant for every
single product, and that was just way overblown.

And that raised the question then to us, we're like,
well, should we be presenting an alternative? If we're
saying that their $427 million number is wrong, what
is the right number? And we made a kind of studied
decision, mostly because of trebling of damages, that
we did not want to present a number of our own.



Now interestingly enough, plaintiffs didn’t present
an alternative either, and the way we looked at their
model at least was that the jury wasn’t going to be
able to say, okay, | buy that there’s a conspiracy but

| want to back out the part that film capacitors were
involved, and how do | do that? What formula is
there that allows me to back out the film capacitors?

Or what allows me to back out—if | find that the
American companies weren't part of this conspiracy,
how do | back that out?

And so to some extent we felt like that uncertainty
was going to be an advantage, in that it put the

the plaintiffs to a sort of all or nothing. You either
persuade them that the number is $427 million

or they run arisk of finding the damages weren’t
proven with sufficient specificity.

Soit’s in that context that this issue came up.

We also had the problem that we didn’t want our
expert to buy into the plaintiffs’ methodology and

so again, if you're proposing a number of your own,
you're sort of saying, yeah, well, | can accept this part
of the methodology.

You know, the way it came out, we were ultimately
happy with the way it came out. The judge struck
it. | wouldn’t have, but not sure it really mattered
at the end. We were very happy with how that
testimony went.

Now it’s easy to say that because she ended up

not getting crossed, so we would have seen how

the cross went, but it ended very fortuitously on a
Thursday afternoon or a Friday where we weren't
sitting over the weekend and the judge didn’t correct
that part of it or didn’t grant the motion to strike
until after the weekend, and so we were happy with
how the jury was left on the last day of trial.

And then, you know, we settled over the weekend
and so the cross never happened.

MS. CASTILLO: Joe, before the second trial against
the last three defendants, the last had reached
settlements of around $440 million, which was more

than the $427 million that the class’s damages, the
experts testified, was the overcharge incurred.

How much were you asking the jury to award and
how did you intend to persuade the jurors to do so?

MR. SAVERI: Well, our single damage number was
$427 million and the jury didn’t have any evidence
of the settlements, so we were going to prove that
number and we had very strong expert testimony to
support that.

You know, frankly we felt like the issue of setoffs and
enforceability was an issue, but we felt comfortable
with the idea that it’s a happy problem to solve if you
have an over-billion-dollar judgment and we would
take it one step at a time.

MS. CASTILLO: Bonnie, during a break on the third
day of the second trial and just before your partner
was going to cross-examine the class’s damages
expert Jim McClave, plaintiffs informed the court
that they had settled with your client, Matsuo.

Can you tell us what happened during the cross-
examination of Hal Singer during the first trial and
how you think that impacted the strategy and timing
of the settlement with your client in the second trial?

MS. LAU: Sure. So as background, Judge Donato
had issued a Daubert ruling prohibiting Singer from
relying upon DOJ/FTC guidelines in his qualitative
analysis, so he used a corporate test from the
guidelines in order to characterize certain defense
communications as “suspect.”

So after Singer testified on direct at the first trial,
my partner, David Cross, raised with the court that
he believed Singer’s testimony was based on these
excluded guidelines and therefore, violated the
court’s Daubert ruling.

And so this prompted Judge Donato to cross-
examine Singer directly on the stand and he
admitted that he did rely on the guidelines and,

you know, this is that fierce moment that | was
describing. Judge Donato exploded. He immediately
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struck Singer’s testimony and instructed the jury to
disregard it.

And then later in the day he invited the defendants
to brief, actually striking all of Singer’s testimony
because he said, quote, the tentacles of that analysis
pervaded all of Singer’s opinions, such that Judge
Donato just couldn’t engage in a surgical strike here.

But unfortunately, that occurred on March 12, 2020.
So even though the parties had a crazy flurry of
emergency briefing over the weekend, San Francisco
shut down the following Monday so the court never
ruled on it, and of course we ended up in a mistrial.

But then fast forward two years to the second trial,

| think plaintiffs didn’t want MoFo anywhere near
one of their experts again and so, you know, we were
in discussions, those accelerated, and we reached a
resolution shortly before David was about to cross-
examine McClave.

MR. SAVERI: From our perspective, that didn’t
matter at all.

V. TRYING THE CASE DURING COVID-19

MS. CASTILLO: | want to talk about the pandemic,
since it was a big part of both trials.

Roberto, | know you prepared for this trial at least
twice, and probably more times, given there was
some uncertainty about when the court would
hold a new trial. Can you tell us how you handled
preparing for a moving target, and managing
expectations with your client?

MR. FINZI: It's to some extent—and | don’t know

if it was Anu who said it before—this is like a live
show and so things are going to happen all the time
and you've got to be prepared and you kind of go
into this knowing I'm not going to be able to script
it and nothing’s going to happen exactly on the day
you think it’s going to happen and according to the
schedule you think it's going to happen.
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That being said, you don’t necessarily plan for
pandemics like this, and where it became most
complicated, | think for all of us, is that we had—more
than half of the witnesses were in Japan and had to
come from Japan, and travel from Japan became
very on again/off again.

Very complicated. There were different rules on how
long people had to quarantine.

There were questions about whether or not party
representatives could come over. Questions
about whether or not people could testify from
Japan or whether people could testify remotely or
whether people could testify from other places in
Asia remotely, and so we were constantly dealing
with a constantly changing landscape, and it

was frustrating.

It was frustrating to make a decision on day one, only
to find out, you know, five days later that the rules of
travel had changed and therefore the witness could
be here and therefore your motion was moot.

But, you know, | think in a bigger scale, you've just
got to roll with it and make the best decisions you
can, based on the information you have and proceed
that way.

It was—more than the client for us—it was keeping
the team motivated and keeping the team safe. Most
of our team was in from New York, they were away
from home, they were away from their families, it
was early in the pandemic, so we didn’t know what
this meant.

At some point people were worried, you know,
am | going to be locked into California, away from
my home for 10 days or a month? What'’s going
to happen?

So it definitely presented challenges.
MS. CASTILLO: Joe, you tried this case twice.
Were there any efficiencies gained or lessons

learned from the first trial that you then applied to
the second trial?



MR. SAVERI: Yeah, yes.

First of all, | think that when we started the first trial,
we thought that we didn’t have enough time to get in
all the evidence that mattered or we needed, and we
learned from the first trial that we could do it quickly
and we could probably do it even more quickly and
so we were very comfortable with that.

| also think we realized the first week of trial was
very important and so our initial week was an
introductory expert, liability evidence, and we closed
the first week with our damage expert.

And so | think that, you know, frequently in these
cases—and | don’'t know if it’s conceit or how much
we fall in love with our experts—but we think that
these cases are largely about expert analysis and
antitrust economics.

You know, ultimately this was about a story, and

we realized that if we could tell our story quickly
and efficiently in the first week, we would have all
the kind of benefits of being the first mover, and
especially being able to have that story kind of tied
up with a bow when the jury went home for the first
weekend, | thought was very important to us.

The other thing | would say is we did a fair amount
of focus group testing and | think one of the things
we realized is that we could do a lot of that and do
it remotely via Zoom and we learned to be very
efficient about that.

MS. CASTILLO: Bonnie, the courtroom parties had
an innovative jury selection process that allowed
the jury to be empaneled quickly, despite COVID
concerns and the significant number of juror no-
shows before the second trial. Can you talk about
this process and whether it should be here to stay?

MS. LAU: Sure. So in advance of the second trial,
Judge Donato required all of our prospective
jurors to complete a pretty thorough written
guestionnaire. It screened for vaccination status,
COVID, hardship, and then asked all of your basic
voir dire questions.

And then a couple days before the first day of trial,
we met over Zoom with the court. We reviewed
all the written questionnaires together and it
helped us prescreen and excuse a handful of the
prospective jurors.

This, | think, contributed to a lot of efficiency the
first day. | want to say we were closer to two hours
the second time around, whereas the first time jury
selection took us the better part of a half-day.

And | at least—| welcome the group’s thoughts—
would welcome continuing that process into the
future, even after pandemic concerns recede.

| thought that it gave the jurors a real opportunity
to provide unvarnished, more fulsome answers to
the questions than they might have delivered on the
spot in the courtroom, and better helped us assess
the jurors that we thought might be favorable to
our case.

MS. CASTILLO: Anu, you told me that it felt like you
were preparing for trial for two years straight.

MS. REDDY: | was.

MS. CASTILLO: Can you share with us how you kept
your morale up, especially during the pandemic?

MS. REDDY: So | know Roberto just highlighted a lot
of the difficulties that came with the pandemic, and
I’'m sensitive to that and | understand that, but for
me personally, the pandemic saved me.

| was at home and | was able to channel my
productivity, have “on time,” “off time,” really be
present in my life, rather than just coming back at
the end of the day and watching my life. | think that
helped with my mental health.

And also there are obvious answers like exercise,
eat healthy, get two dogs, | think those are all
important things.

MS. CASTILLO: So | want to thank the panelists for
answering these questions about the trial and now
| want to give them an opportunity to present the
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closing statements that they would have given, had
trial proceeded.

VI.MOCK CLOSING STATEMENTS
MS. CASTILLO: So Joe, you have six minutes.

MR. SAVERI: So one of the big differences, of course,
is we had more than six minutes.

MR. FINZI: Not much more than six minutes.

MR. SAVERI: But after you hear this, guys, you're not
getting any of your money back, just so we're clear
about that.

MR. SAVERI: Good afternoon.

On behalf of Mr. Kryzwinski, Mr. Lubman, their
companies, and the 1,763 other purchasers of
capacitors in the United States, | want to thank you.

We've covered a lot of territory in the last two weeks
and | just wanted to say how grateful we are for your
time and your attention. We've done our best to
organize and present our case in the time we’ve had.

For over 12 years, the defendants illegally conspired
to reduce, eliminate, and prevent competition. They
agreed with one another that they would raise prices
when they could, and when the market was forcing
prices down, they agreed to slow it down.

In doing so, the defendants broke the law and
caused the plaintiffs to pay higher prices than they
otherwise would have. Now, during the opening, the
defendants said and we heard them say, “Well, we
own it,” but after hearing the evidence the last two
weeks, what did they do? They didn’t own it, they ran
away from it.

You didn’t hear one defense witness say they did it;
that they violated the antitrust law, that there was a
conspiracy, that they joined it, that it occurred in the
United States and indeed here in California.

We didn’t hear them say that they took the money
that did not belong to them. We didn’t hear them
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say they were willing to give any of that money back,
even though they pled guilty to participating in the
conspiracy. Did you hear any indication of remorse
or apology for what they did?

Now, there are four main points to this lawsuit. First,
that there was a price-fixing conspiracy; second, that
the defendants participated in the conspiracy; third,
that the conspiracy caused plaintiffs’ damage; and
fourth, how much are those damages.

[Referring to slide presentation.] So here’s a chart which
shows the 22 companies involved in the conspiracy,
and as | said when | spoke to you two weeks ago, the
evidence of the conspiracy is different for each of
the 22 companies.

And as we saw, there was no meeting involving all 22
defendants. Some of the defendants went to some
meetings and not to others. Some had clandestine
meetings in coffee shops or bars. Some stayed out
all night drinking. Some played golf. Some talked

on the telephone. Some by email. And some had
private conversations we will never know about
because they deny they occurred or they destroyed
the evidence.

And | was waiting for someone who was actually
involved in the conspiracy to come in, but you
didn’t see one. Did that occur to you? Where
were Mr. Okubo or Mr. Kakizaki? You saw them in
the openings.

Has it occurred to you that you did not hear from
one person who was actually involved in the
decision-making? Not one of the presidents, not one
of the directors, group managers, sales managers, or
any of the persons who attended the meetings for
Chemi-Con, or in fact any of the companies involved
in the conspiracy.

Instead we heard from Mr. Inoue who, at the time

of the conspiracy, was a very young man, a low-

level employee. And he said everything he testified
about at the trial, he learned from one of the lawyers
sitting here today. The lawyer for UCC.



Now, defendants said that the conspiracy did not
involve film capacitors but we learned that the
companies that manufactured film capacitors also
met and exchanged information regularly.

Remember Ishigami? He was a participant in dozens
and dozens of film meetings and he testified that
he regularly met with competitors before the film
meetings to confirm pricing information that each
were quoting to certain customers. He testified
about specific conversations with Shinyei. He also
testified that he met severally with Panasonic,
Okaya, Hitachi, Toshin Koygo, Chemi-Con, and
Nitsuko. And Ishigami testified that when he

was at the meetings, he made notes and he first
denied that there was any discussion at all of
pricing, but what did he say when we confronted
him with the documents? He admitted that he
falsified documents.

He concealed what they were doing.

And as we also learned from Ishigami, he was aware
the electrolytic manufacturers were having group
meetings at the same time.

Now you heard a lot about direct and circumstantial
evidence. Well, when we talk about circumstantial

evidence, one pretty good example are all the efforts

taken to conceal the conspiracy, to cover their
tracks. We have seen dozens of examples of these. If
one is not doing something wrong, if one is guilt-free
and not involved in a price-fixing conspiracy, there’s
nothing to hide, there’s nothing to conceal. And
when someone makes such a blatant effort many,
many times, that is strong, very strong evidence of

a conspiracy.

And we have examples from every defendant. They
tried to hide the truth and they tried to hide the
truth from this court and they tried to hide it from
you and my clients. They tried to hide it from you.

MS. CASTILLO: Thank you. All right. Bonnie.

MS. LAU: And I'll just caveat this, that we settled on
day three, so this is based on how | would have put
the casein.

Good afternoon. My name is Bonnie Lau, and
along with my colleagues at Morrison & Foerster, |
represent defendant Matsuo Electric Co., Ltd.

Thank you so much for your time and patience
during this trial.

On day one of this case, class counsel promised to
prove to you a 12-year sweeping global conspiracy
that encompassed 22 defendants, three capacitor
types, and he claimed injured 1,800 businesses

in the United States, where they suffered

higher charges for every single capacitor that

they purchased.

But the evidence at trial has shown that that
sweeping conspiracy never happened. It's not what
Matsuo participated in and it's not what Matsuo
pleaded to.

Instead, as you heard from Matsuo’s former
employee Satoshi Okubo, he admitted that on the
limited occasions where a price-fixing agreement
was reached, it was a narrow agreement with a
specific customer, a specific product, and primarily
in Japan.

He expressed remorse for what he did, but he
also explained that this purported conspiracy is
not nearly as broad as class counsel would have
you believe.

It did not include any film capacitors, it certainly
didn’t include all capacitors, and it didn’t include
1,800 U.S. customers.

In fact, as Mr. Okubo explained to you, the sweeping
conspiracy that plaintiffs would have you believe

is simply not feasible because of the significant
variations in capacitor type, size, use, specification,
customer, and product. In fact, not a single witness
during this entire two-week trial testified to the
sweeping conspiracy. Not even the witnesses that
were cooperating with the plaintiffs.
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Despite the evidence showing that any conduct
here was narrow and specific, plaintiffs are still
seeking to be compensated for every single
capacitor purchased over 12 years, for $427 million,
but | want you to remember nearly 40 percent of
these damages are attributable to two American
suppliers, AVX and Kemet, who had no participation
whatsoever in the industry meetings in Japan.

So Matsuo is here today accepting full responsibility
for what it did, but defending where plaintiffs have
overreached and sought damages for conduct that
is not justified by the evidence that you heard today.
Thank you.

MR. FINZI: So when this trial started almost a
month ago now, | told you very plainly, very clearly,
as bluntly as | could, that the proof would show
that my client, NCC, had been involved in an illegal
agreement with competitors to fix prices of certain
capacitors sold by certain manufacturers to certain
class members, and that, ladies and gentlemen, is
what the proof has shown.

The proof has shown a conspiracy by certain
manufacturers to fix prices of certain products sold
to certain class members, but that is not what the
plaintiffs here have alleged, and it’s not what they’re
asking you to compensate them for.

What they're asking you to compensate them for is
something much, much broader. What they’re asking
you to find and what they’re asking you to award
them in damages, is based on an impossibly grand
conspiracy that involves the sale of every single
capacitor sold by 22 different defendants to every
single class member over a period of 12 years. Think
about it.

You have heard in this case the evidence about how
those capacitors differ. How they go from as small

as a fingernail and the cost of a penny, to as big as a
van and $30,000, and you are to believe that every
single one of those capacitors sold by every single
defendant for a period of 12 years was the subject of
aconspiracy?
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That is not what the evidence has shown.

So ladies and gentlemen, look, the plaintiffs are
allowed to allege what they allege. That’s how

it works in our system. They make a claim, they

ask for a certain amount of money. But with that
right, with that right to make a claim, comes an
obligation, a burden; a burden to prove to you, by

a preponderance of the evidence, that they have
suffered those damages and on this record, on these
facts, with what you have heard, that burden hasn’t
been met. Thank you.

MS. CASTILLO: Thank you to our panelists.

VII. TRIAL TIPS

MS. CASTILLO: So | actually didn’t think we would
have time for this but we do have a few minutes for
everyone to give a few words, so I'm going to call
this section “pearls of wisdom.” I'm going to ask each
person to give a little piece of advice.

So Joe, do you have any advice for appearing in front
of Judge Donato?

MR. FINZI: We're on tape, Joe. You have rights.

MR. SAVERI: I'm kind of looking out. | think one

of the things you have to do is be prepared to

be flexible, because what you predict is going to
happen is predictably not going to be what is going
to happen. And so being able to be kind of in the
moment, being able to be flexible about that, | think
is super important.

| guess the other thing | would say is, you know,
there is a real premium on being willing to take bad
news and a bad result in stride and being able to
move forward because it can be a little bumpy, but
those are really the most important things.

MS. CASTILLO: Bonnie, do you have any tips for
effective time management during trial?

MS. LAU: Absolutely. | mean, | think it’s really
important to tell your story as precisely and



concisely as possible to the jury. Soit’s really
important, as Roberto was saying, for us to map
out as ateam on the defense side, you know,
precisely how many minutes are allocated to every
particular witness, and to make sure that we are
not overlapping and drawing the same facts out of
different individuals.

MS. CASTILLO: Anu, do you have any advice for
keeping the jury engaged or even awake during trial?

MS. REDDY: | think | kind of talked about this before
in a different answer, which is cadence and style are
important. So being methodical about every change
you introduce in the courtroom can make a huge
difference to how much attention they’re paying
because the courtroom is so dull, that every change
is magnified like multiple times.

And | would say, spend the money on a really good
trial technician. It is completely worth it. A smooth
presentation goes a long way, in terms of like how
your case is presented. It also like shows the judge
that you're respectful of the jury’s time and you want
the case to be smooth for the jury.

MS. CASTILLO: And Roberto, any tips you would
give to someone trying their first antitrust case, on
the eve of trial?

MR. FINZI: Well, it was my first antitrust case. | think
people get caught up in antitrust cases because

it’s at this intersection of law and economics and
statistics and all that. What this case showed me, as
much as others have, is that the jury really doesn’t
understand the depths of the economics. | don’t
understand the depths of these economics.

I'll be honest with you, | put on experts in these
cases where | didn't fully understand the opinions
they had and the theories they had, but what’s
important about that is that the jury doesn'’t either.

So all you got to do is know it a little bit better
than the jury and present it in as simple of terms
as possible and in a way that, as somebody said

before—I think Joe said—that tells a story rather
than proves a bunch of mechanical points.

| really can't stress that enough.

And then another thing just to end on, because |
thought we did actually a pretty good job in this
trial—and this is not just for antitrust stuff—is try to
be collegial to people.

| think, you know, the whole reputation we've
gotten as lawyers is bickering with each other and
trying to undermine each other. | think jurors pick
up on it, | think other younger lawyers pick up on
it and members of the team and at the end of the
day, this stuff is incredibly important but it’s just
about money.

At the end of the day, the relationships and the
practice of law and the kind of—not to sound all
corny—but the higher calling part of it, and how
you're going to feel about yourself when the trial’s
done and when the trial day’s done, that’s going to be
more important.

MS. CASTILLO: All right. Thank you, panelists, and
we appreciate your time and all the advice you've
given us.

1. Anupama Reddy is Associate Competition Counsel at
Google Inc. She is a member of the California bar and a
member of the Executive Committee of the California
Lawyers Association Antitrust and Unfair Competition
Law Section.
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We're excited to introduce two new membership offerings! We've consistently heard from you, our
members, that you want and need more options.

You can now choose what works for you for the 2022 membership year:

o New! The Introductory membership is for members who want a simpler offering. It
includes access to CLA-wide benefits.

o New! The All-Access membership is for members who want it all. Be a part of CLA
and access all 17 Sections.

o The Standard membership is for members who like things the way they are. It includes
access to 1 Section of your choice. Add additional Sections anytime for $40 each.

Current members will not have to do anything; we will roll you over into the appropriate membership
plan. However, we wanted to inform you of these adjustments as soon as possible for your convenience.

Learn more at CALAWYERS.ORG
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